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D 1 9 Qjl l S I T I O 

De Procuratore Subftituto. 

C A P IJ T I. 

Dc» 

t)EFlNmDNE ET DIVISIONE. 

I. 

E vocabuli Procuratoris E- 

Jrymologia & varia cjusdcm fignificationc-i 
jvidc fTefenjS. tt Jf! de Procur. t. (f Dn. 
^'Habn in not.add, lUc^ Vmm.dt(p. adprocejfs» 
^cibefi,n.t. Hoc in loco ftjmiturpro co,qui 
aVicna ncgotia mandacu domini adminiftrat, /. i.pr,f.d(L» 
Pfockr, 

§. 1. 

Vocabulum SUBSTI TU TUS dcri vatur ^ vcrbo SUB^ 
STITUERE; quod Compofitum cx pracpofiiionc fiib&ver- 
bo ftatucrc j & nihil aliud dcnotat, qv4m in altcrius locuni* 
poncrccollocare f fiirrogarc. In jurc dc muhii rebus pi-ac- 
dicatur: c.g.dcarboribus,vit»bus, pccoribus ,/»§.^^ /.^o 
Rer. divif. /. /S. /. Cp.ff.de Ufttfir, /, 22. de Leg, i. /. ^.pen. f. 
de jur.fi/c. dcjudicc & tutorc sn/.pen.f.jtid.f/v./.jp!^ /rjf. 
deadmtn.tutor.Uzm dcicgatariis^fidcicommiftariisj&mor- 
tiscaufa donatariis in/. 5<?./>r.^</^/>flr.2./. //.§ t.jfadSC, 
Trebe/l. Pcrcxccllcniiam in jure noTlro& apud cjusdcnu 
inccrpretcs ad heredcs fccundos, qui in primi dcficientis lo- 
cum furrogati fi3nr,rcfcrtur,qui vocabuloSubftiiutifimpIi- 
citcrpofito rcgularitcr dcnotantur. /. t.ff.CfC.devuig.df 
pupi/i^fH/fftit, Dc Procuratoribus quoqve pracdicatur in cap^ 
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I, l»^''/^ licet. (f CAf.St deProctir, in 6, Ord. Car^er. p4rt. /. 
20. 9on fiibftiiuirten Procnratoren ; unde & Subditucio Pro- 
curacoruni) Petr. Dendif. dejnr, C4m,tit, i-y^. claufula fub* 
fticuendi. Or^. Camer^ d. tit.20, In eo rrtmen differunt fub- 
fticuci heredes > & Procuracores Subflitutii qu6d illiabeo 
ipfoyqui primum inf^icuit heredem , hi ver6 noitiprimo 
cortflicuente, fcd^ conditncorubdituantur.^i^/.i-.i.Cr 
Procur^ m6>\f d, /, 20. Ord^ Cam. 

ProcuratorSubftjtuius Gcrmanis dicitur 3ffrrr^2tn^ 
ir^fb r J^r^ProVmc. ITurtemb Part, 1. tit. iS. §. iQit {)dntt 
f f fun W^dbelm. Anton. tn append, adtr, Andr.Kobl. dejubfeud^ 
ibef.is. k prappoficioiic '3|jFltr/& nomine ^ntCii(D>quod no- 
fat Procuratorem primum fiveprincipalcm \ 3fffcr^?(n^ 
irald ver6 fccundum 4 primo Procuracore conftiiutumj, 
Prarpofirio enrm 3(jfrfr/ cujiis ufusapud multos Germano» 
frcqvefiscft, idem fignificat, quod Poft. J^JCf j ut3ftt^>^ 
3(nti)a(^ perinde fir.quafi 5?ac^if3li]trafD. Hinc etiam fub- 
ftiruci Heredes vocantur 5?ac^i(Jrfcfn/2(ffCfr<0Etffn.5^//. 
vitbeCaur.pra£{, voce 5?ac% ; ^r6fi?f;un!^. Raccmaiio M< 

574tij«fcff im /)frb|?/oDfr ?Bfmbfrj<fn/ 2lffcfr*/fff o^cr 

aifrfrbfrgfn jfubfcudum, ^tftf^f^ifS^tt^ U^ebner.obfefv. 
praSi. Doce 3^ffr'i fjf rt- Rudtnger^ cent^ /. ^//J" //. w. /. X^A 
^f/w. Anton^ in addtt. add^ Tr. Andr. Kobl. de ftilfcud. cap. t, 
»um.jo. (f ftqcf. rnterdum harc vox 2iff(frillis apponifur 
rcbus ,q'jacprioribus,quasrcqvuntur,funrdcter'iore$. c. g, 
2(ffffr ©ffrriM^ / aff(fr^33ifr/ :?lffffr'CO?ftf. Quando- 
cpiecriam in finiftram& maJam partcm fumitur5uc '^jfffr/ 

IXf^fn/afffcr ^9t DnfT/Cfr fdnc ^ufifaf aniHcln !)7adi<^ 
KfDcn/qui Calumniacor, diffdmator, aclnimicrciac proxC- 
neta dichur, tid. Wilbelm Anton. in d. Append^ tb» 2f, ! ro- 
curator rubflicutus fn Ordrn Camcr. Part^ /. tit^ 20. vocatur 

tuAm ??«Tcl^0ffc^<r oOfr rubftituirteir ^ntifal^ 



> ^ ' 

§. 4. 

OmifTit aliorum dcfinitionibus, not procuratorcm^ 
fubflitutum dcfcribimus 3 quodfit Procurator pcr aliuau 
procuratoremin cjuslocum ccnnitutus. 

§. 5. 

Hic fubQitutus Procurator zque ac Prlncipalit Ove pri- 
tnus , raiione objedi dividitur in Judicialem , qui ad litcs» & 
Extrajudicialem ,qui ad Exrrajudtcialia conditutut eftne- 
gotia. liS'%.S ff.MM>id,cap, j^, deprocur^ indto, Itcm in^ 
Spccialem & Univcrfalcm Ij, ^iff, oe Procur. Specfialit 
Yocatur, quiadunam vc! ccrcas aiiqvas n andantit caufas 
datus cft. Univcrfalis ver6 vcl fccundum quid & certo rc- 
fpcftu talis cft \ e. g, qui ad uni vcrfas niandantis adioncs €• 
lcduscft j vcl fimplicitcr & abfolut^^cui nimirum cmnium 
mandantis rcrum ac bonorum procuratio & adminiflratio 
commtffaac mandata eft^dc quo loquitur. /. i2.ff.de paB 
/. ^j.ff.deprocur. i. /7. %.s*defurejur, /, 12.ff.de pign, aB. i. 2a 
%.i.ff^deKotiAt^ Quodautcmquisad univcrfa bona ^pri. 
mo quoqvc procuratore , cui hoc fpccialitcr in mandato* 
conccflumfitjfubftitui poffit,coIIigitur t\e,3,<icProcurJiu6j^ 

Ratione finisjudicialis fubdividittir^quod vel ad agcn- 
dum jvcladdcfaidcndurofubftituaturj Arg, i^g, pr ff. dt^ 
/rtr«r. &utcrque vcVinrcm fuam,vcl alienam \ Qurppeft 
ilominusadiionisalicuicx caufa ad dominium transfcren- 
dum habili a^ioncm mandavcrit,,ut mandatarius illlirL, 
rcm fuam, h.e. in fuamutilitatcm,expcriatur,& fic eunu 
procuratorem inrem fuam conftituerir, quin ipfc alium-i 
in rem fuam fubftituerepoflTu, nullus dubito, Duoenim» 
I2t qvis procuraror in rcm fuam conftitutu* dicatur >ncccs- 
lariafunt \ L Cedio aAionis five mandatum/./.§.7f»./r 
MundAt, /♦ 2^,pr.ff, d< Minor, i. fin, C. fu fi/c* vei priv. del A 
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fuideh^tz^fin.ff^.fAm^crifc, II. Titulus ad domlniunL» 
cransferenduni lubilis> uc fciiicec quis adione cedac ex cau- 
fa vendicionis » donacionis , legaci , permucacionis } in rolu* 
tum dacionis &c« l.p, C, de pr^cur, L /. C. de hered, (f mS» 
"Pend. i.i C. de donat. /. //. C. de ieg . l.fin, C. ^n. fifc, debu^ful 
dtb^ Ac ucrumque facere pocei! procuracor in rem fuanu. 
Namadlionemfibi cc(ramquod icerum ipfe alceri cedercc 
polTic , probat tcxcus in /. jy. C. de donAt^ & cap, i, verf iicef» 
de Procur, in 6, Nec ipfi decfl poceflasadionem fibi ceffam 
donandi , vendcndi , in folucum dandi &c. Liberam enim 
dcadlione ribicefTa difponendi pocedacemhabec^ de illa^ 
pacifci , trandgere, compromictereac juramencum deferre 
poceft/. /7. %.fint ffl dejurcjur^ /. §. t. ff.de p4iB. Lud^VtCm 
fJMolin.de Juftit, (f Jur, trtZ. diJp^S57* tp* & quoad cfFc- 
dlam ,ipre domini loco cfti d t.i^. %. tmff.de pa^l.Sc circa^ 
illam adionem e^idcm qul ipfe dominus ucicur poccflace /j*. 
C. d.bered, (f a^i.tfend. Nec cantum procuracor in rcnL» 
ruamjfcdetiam procuratorinremalienam ,alium io renu 
fuam fubditucre poterit ^ fi fc. exprefs^ ipG hzc poteftas fit 
conceira- Sicut autem ad agendum,ica eciam ad defcnden- 
dumprocuratorfubditui poted in rem fuamj.e. utinfuaoi 
utilitatem(quamvisrcepecontraintentionemin fuumdam- 
num ^defcndat ve« g. (1 emptor in cvi^ionislite vendito- 
rem procuratorcm conftitucrit , ut \z\i,66.%. i.ff.de Sin^. 
quominus hic ipfc faum authorem> a quo ipfc rcm acccpic , 
in rcm fuam fubftituerc poflic, nihil impedit 5 fcd potius ra- 
tfo juris,ncliccsmultipliccntur> hoc (vadcr j modo advcf'» 
larius non contradicat. /. 2^. ff.de Procurat.tftd. Vmm,dilp,j, 
4d proceff. tb. 6, n, sS- in fin, 

Communitcr Dodorcs dividuntProcuratores in iIIos> 
^uicum hbera» 6cqui(lQehberai adminidraDdifc* potcda- 

te Con- 



t>e?rocufntor9 Suhftituto^ y 

te Conftituti funt, Et qvaiti vis candcm , lanquam dc Jure 
Civih incognitam , rcjiciant poft alioi Cojac 4dl, 4,C,de R. 
C Mcjcr. m Colieg, Argentor.tir. de procttr.thej.j, ^fe^f. 
Gcorg. Franz. in Comwent. ^r. tit. MarMt, n. 6j. (S" feq^. ipfi 
tamcn Jurc Canonico approbata, pcrr. 4. de procur, in6. 
ipforoeft rcccpta j ncc minusin fubftitutis , qu^m primii 
procuraroribu . locum habcr. Potcft fiquitkm dominui pro- 
curatori fuo cooccdcrc porcftatcm etiam cnm liberafubftU 
tuendi , & hic vigorc rahs mandati, cum libcra fubftitucrc. 

DE MODO SUBSTITUENDL 

§. I. 

CUbftituuntur procuratorci mutua rubftitucntis& fubfti- 
Ptucndi voluntatc. Sicuii cnim conftitutio Primi fcu prin«» 
cipalisjjta 5c fccundi procuratoris fijbflitutio fitpcrcon- 
tradum mand^ti ^/i». §.y f.Mand,4rgJ,f,CMprocur.2d cu- 
)us pcrfcdioncm uiriusq^ confcnfusrcquiritur./.i././^^CyT. 
y4ndXn§,jjfdepa^.ln\uus ita<)jBon magisa procuratore 
fubftitui,quamadominodari poteft. Hincgcneraliter rc- 
fcribuntlmpp. Dioclct.^ Maximian, in tyr.cdeprocur^ 
inWuf.procurationem fufcipire nemo cogiiur, Cujus contra** 
numtamea moribus noftris>in procuratoribus Judiciorum 
ordinariis,muIcisinIocis, ctiamin Cameralmpcriali, ob« 
ftrvatUT. Ord. Camer.pdri. t, tit. ip. $, ituff XsQ^ aUC^ ibi : unt^ 
ITf lc^tm Advocaf f n cbft Procurafern alfo folcfc<6fl(t hfo^* 
l^n tccrOfn/ ^fr foU f(t ul^ig un^ pfficfcftg frpn/hi^ In ofti 
<£ntfcftuitgf(lnr0 ampra / Mf ofcnt ^uUxttt ansunff mrn. 
KicoL CahoU in comm^ .fetuJ» aur. §. prccurator* y. contL 



OUquijtti», 

Cumjutemm»nd»tum,quoprocuratoresrub8ituun- 
»ur nt£ontraftu»Gonfenfuali$,proindeadejui perfeaio- 
nrmUterconfenfumnih,! requiriturj fed fo o confenfa 
Lrficitur Nec quicquam refcrt , Confcnfus ille five ver- 
bis.five literis i per nuncium , an faaoaliqvo, e.g. nutu 
5« ar«"r /.«.§.'./. 4i.l>r.ff. deprocur. CUm. .. e,d. Eft f.- 
„..,M»m Stnuius fienum ad voluntatem declarandamlutlici. 
^tZa». C.defidacon,.l.s^. %. fin.f.de 0. A.l.2..pr. 
^dUeL. l. >t.fde m^M, Quando ver6 Procurator.cul 
■fubftitifendi poteftas competit ,alium fubftituit, cxprelTui 
Itnmini neeotiorum vel adionis confcnfiis ut concurrat, 
SSrium non eft. -r^. /./.§. i# c^W. Oi. C. fr.. 

j,de procur.ini. Secundum Ordmationetn 
cTmeri Imperialis.procurator ad litcm etiam cum claulula 
filbftituendiconftitutus.alium adtotam caufamfinc pri- 
lfcitu& confenfu principalis fui fubftituere neqvit. Ordw. 
Lmer p*rt.i.tit.20.%. ^afiiUmm^.1>'d(fOrd.Def,uut. 

iL deoHKo isS7-i- wn» «Miw (Wan ivce. Qvodipfum 

poftea limitatumeft in Receff. Imper. de Anno 1 5 6 
K une WiftoolNn Procuraforn& feq.ubi procuratibus Catn. 
Tmoer officiofuointotumrenunciantibus,cum Confenlu 
ludicis*& duorum AffeflTorumviclauful» fubftituendialium 
•n fuum locum deputare permittitur , hifce verbi» .• fo ff eoi 
tt>tt ortjnfli ittr/M§ «n firmJaU/N M. Procuratotesg.»nehc| 
ron ibrfmProcurator-etan»/ im XipUtli(i)m (^ammct* 
aSmd)(a6Hf^n/fof«n fif in ihrtn ^f w<»l«n claufulam fub- 
ftituendi hatf n m.t t»or.tifrf n ^ceeaHfc r*efri*f e Mbmp* 
m«f»riefrn/ HauffM 3Jar<t?f!»fn wolaffaUfo un^ 
Sn^runaanlrfrf fubftituirtn mistn.Petr. Dena,f. dt jure C4. 

^''^ Cafcriim fi qvii tanqvam procurator fubftitutuf ^iRerc 
•elaliudaliqvidadminiftrarc vclit,non fuflBcit pracdidira 
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fubflitutii nis mandacum allegare j fed neccffe efl , uc illud 
(juoqvc probctur jC, t, X. de ProcurMafiard, deprobat, concU 
lioi.n.i. fiqff* niG fubdicucip fada Hcapud adaillius Judi- 
cii, coram quocaufa cradlanda eft| LMafiard^ d, cond.num^ 
(9. fiqef. vid. cciam Ordin. Camer.p^i. /. 20. §. im JaO aUxl 

ibi : Q3Jf (cftf (ubftitucion , xco t»u in Df r (^an^rlf p/o^f r fonff 
vorboi Proconotariis ^f fc^f^fn /ffopfi^ Drrfr Ibfn finfr jf«f 
©ac^rn gdf^f / unfealfoauc^ protocollirt tpfr^fnfotf. 
Arobacurauccm hoc iubdicucionts mandatiim variis modi$i 
dc qv^bus vid, Mafcard, de prolfat. d. Conciufi looS. (f fi^^» 
Zangcr, de Except^part^ 2. cap. S. n. 2^. & feqq. Frcqucncer^ 
Uti in aliis, ita in hoc quoque ncgocio facilioris probacionis 
gratia mandacumprocuracorium in fcripturam rcdigitur/. 
^./ii .* fiunt enim de bisfiripturt , ut qlfod a£lum cfl ,per eas 
facilitis prokari poterit^ff'. de pignors, X. de procttr, De rc- 
qaifitis hujus fcripturac vid. Wcfcnb* x,ff.de procur. ». 7. (f 
ibi Bacy^& Habn, Berlicb.part. t^concl, i^.n^ 17. fiqtf.Carpz. 
part.t. C0nft.i.def.27,(f ^S.jusProvinc.lTiirtemberg part.ijit^ 
'^S'^^ O^fr. Ex quibus fi unum vel alterum dcficiac,£i: In- 
(Irumentum procuracorium mucilum , mancum &inruffi- 
ciensHciaut aliomodo mandacum yfed non plen^,proba- 
tumfueriCi procurator quidem admictitur, fcd adverfano 
•ntc lirem conceftatam pctcnte,dc rato cavere ccnctur /. 40. 
i j-JT Pfocurat, vid, Nicol, Calvol. comm, cond. aur^ 

\.procurator. 7. eoHci.4^numer,2.(f feifef.hbt explicat cfvan- 
domandatum dicatur dtthium^ Berltcb.part. 1. conl, /4. n»$y. 
&quidem jure civili fidcjulToribus j/. 21^ C, deprocur, juncl, 
/ i.pr. ff. ^i fatisd^ cog^ 2^nger, de fxcept. iib. 2.cap»S. num, 
SO. Bfrl^ d. coml 14. num, 66, moribus verd noftris ctiampi- 
gnoribus \ Jacob. Scbuitz, obferip. for, 21, num. i^. aut fi im- 
mobilia poifidcatetiam nuda proroi(Tione.Z4«r^^r.<3^. cap.S^ 
num^ 4.I' (f feqqJBerlicb. d, /, num. 6y,(f feqq, Jus ^J^iirtem- 
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bergicum hujuscautionis fpeciem judicis arbicrio rclinqvic* 

ianDr./*^r/, /.///. /^.5. unbfoll in iokfyn ^fdUcn. Inhoc 
autem cafu, quo de fubOicutionis mandaco dubitacur,rub(li* 
tucus y non dominum , fed fubQicuentem ratum habicuruRi 
c»vet. Cujuscunque enim ratihabitio necefTaria nonu 
e(l ) de illius racihabicione fruftra caucio exigicur : Ac 
domini , qui legicimo modo procuracorcm conf^icuic^* 
&de cujus mandaco eciam facis condac , racihabicio ne« 
celTaria non eft /♦ 6. pr.ff^ de cond, indcb, L 97» ff- de fclut^ 
necipfeea, quz i procuracore velejusfubfticuco in cau^ 
mandacagcfta funCjimpugnare poceft: Qiiapropcer fuffi-. 
cieC) fi procuracoreai qux fada func i fubfticucO) decujui 
mandaco dubitatur , raca habueric, deqve ejus racihabicione 
fubfticucuscaveric. Pr2Cerea,de illius racihabicione caven- 
dumeft, decujus voluncace & mandaco adhuc dubitacur. 
Innoftro aucemcafu, non de ipHus domini, fed de procu* 
ratoris fubfticuencis mandaco dubium cft. E. ipfumrenu. 
racam habicurum cavendum eft. Berlich, d, concL 14, n. ^2^. 
per L 2. §. i, ff.de curAt. bonor, Jacob, Scbultz Qbf. 2t, num, 94, 
(f ij« ubi tanien hoc ipfum limicanc, ft procuratoraIiuni> 
fubftitueritantcliceni conceftacamexpoceftacc fubftituendf) 
ipfi exprefsd^ domino concefta. In Cameralmperiali hzc 
caucio,quz in cafu mandaci dubii a procuracore praeftacur^ 
tantum usquead licis conceftacionemadmiccicur,' quoadli- 
tem ver6 conceftandam & rcliqvum judicii curfum» ni(i 
plenomandacoinftrudinon audiuntur. Ordm.C4mer.pArt*. 
#♦ ///. 21. §. 2. Jdcob. Scbultz d^ obfirlf. 21, num. 23. Etft 
ver6 Mandacum ucriusque & fubfticuencis & fubfticuendt 
voluntate contrahatur ^ ad hoc tamen ut fubftitutus admit* 
tacur, fufficit, ficonftiruentis voluntasprobetur: de fubftU 
tuti enim confenfu eo ipfo facis conliac > diim negocia man- 
daica adminiftrare poftuIaCt iijHti».ni 
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$• 4. 

Quoad procuratorem primum & principalem > man- 
datum intcrdum cx conjun^ionc pracfumitur : /.jrf./r.^</f 
procttr.Li2,U2t.C^c9ei, Hinc qu2Eritur ,^n ctiam fubftitu-' 
tionis mandatum cx cadcm caufa praEfumatur ?& an conjun- 
d« pcrfonac , c. g. patcr , filius , fratcr , maritus &c. cx prac- 
fumpto mandato ctiam tanqvam fubdituti procuratorcs ali<' 
quid agere poiTmt ? In rcfolutione hujus quaeftionis dif^in- 
gucndum cdimcrconjundaspcrfonasipfius domini prin- 
cfpaiis > qui primum procuratorcm conflituit, & procura- 
toris ab ipfo con(\if uti. Illi, ipdus fc. domini conjundi tan- 
qvam fubQituti procuratorcsadmittendi non funt. Ccdit 
enim przfumptio veritati. Et quandocunquc condatdc^ 
contrariadomini voluntatc, conjundi cx prarfumpto man» 
dato agcrc nequcunt./. vtf.§./»-^V«' procur, Eo ipfo au- 
tcm dum dominus alium conQtcuit procuratorcm , (atis O' 
(lcndit,quod noluericfua negotia per conjundtos admini* 
ftrari. Quoad procuratortsconjundos, itcrum diftingucn- 
dumeiTeputo» inter procuratorem inrem fuamy&inrcm 
alicnam. ConjundtProcuratoris in rcm fuam , cum cau- 
cionedc rato. tanquam fubdicuti ex di<flo przfumpco man- 
daro admitcendi videntur. Hic enim quoad cfFc^um non 
diffc rt 4 domino 3 unde etiam cffcci^u infpc^J^o caufa cjus 
propria d'citur« 1-2$, ff.de procur, /. C, eod, /. §. i^ff.fitj^ 
paB^ Ipriusicaque conjundiinhac non minus , quam in-» 
aJiis propriis illius caufii , hoc pr^fumptum mandatutnj 
allegarc&ad illud cautionc dc rato confirmare porerunt^ 
Vcrum dc conjundis procuratoris in rcm alienam, aliud di- 
cendum eft. Hiccnim mandatum alicnsc caufac ob nu\lam 
aliam rationcm rufccpit, quam (it ipfe eandem adminiftret, 
Cumitaq^ exdida mandati acceptationc cvidentcr conftcr, 
quod iprecauCimagcre volacrit , proinde niefit6 rejicitur 
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przfumptum fubflicuendi inandatum \ procuraroris con- 
jundis allcgatum , & nifi aliunde fubdituendi voluntas, quz 
fjdied, probetur , huic procuratoris priroi,qu6d nimirum 
ipfc rem gerere volueric, Qaturvoiuncaci. 

§♦ T. 

£nimver6>nrub(lituendi mandatum plan^ non fuertt 
probacum, nemo canquam fubflicucus procuracor,oec cum 
caucione de rato admittitur. arg. /. /• C. deprocur, 1,40. %4^n^ 
ff, eofi.j4Cob.Scbultz obf.forenfzi, num.t. fcd in judiciiseciam 
podlitis conteftationem exceptionefalfi procuratom op^ 
poHti repcllitur. /« 24, C. deprocur. Licet enim in princi- 
pio qu£^ionis perfona debeat inqviri procuratoris, anad 
agf ndum negotium , mandatum \ litis domino habeat , d. /. 
2^.&exceptione$procuratorix tanquam dilacorix rcgula- 
ritcrantc litern conteflatam opponcndac ^\v\x\ l. 40.%. }»ff, 
df procur, /, /j. C. eod, li^efenb. TT.ff.d^t. n. tt. Znng. de £xcept. 
itb, 2. c. S* nnm.2o, hxc tamcn cxcepcio falfi procuratoris, fi- 
vedcficientis ad agendum mandati, in omni parre judicii 
opponi ^Q\t^ dJ^24.BerlHh.pArt,t^concl. 44. num.io.HArpr, 
part,2. Dijp ^2^b.y^ ctiam poft fcnrentiam , in ipfa cxccu- 
tjone. Vincent.Carocc.de remcd. contra prdjudic. fentent.ex* 
ceptiSS. num. /. Berl d, /. num, 12, Quia omnia a falfo pro- 
curatoregef^a ipfo jurenulla CMnt.etJ.24» Uadeeciam ju- 
dcxex officio, adverfario non pctente , falfum procurato- 
rem repellerepotcft, & tenetur. Berltch. d, eoml. num.t6, 
(f fecf^ Bened, Carp.Jurisp.forevfpart. /. cor>ft. 1. dtf. 26. 2^n' 
ger, d. cap.i, num» ^6. Ordtn. Car»er» part. /. tit»20. mfin. tb$ 

«nb fofl ^infilro Prm procuracor DonDf§ ^JnDrrn wrg^n fub 
fpc ratificationis ^ttl;an^(fn lUgi (agrn tpcrtfn. Ajjco ut pro- 
curatorcsordinarii,qui line mandato egerunt, in Cameri 
etiam arbitrarie puniantur* Viftat^ ^bftf^itb de anno if^o, 

%,alebmnciudiproc, «frjw^/j.Si.iVfD nac^ ^m.Porm.fen' 

tcnt^ 
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/f^/. unDffrnrr in&cr®fm«n : t>a^fic^ procuratorcsinaf^ 
Un (Sadjcn / (yirfdro e^nc @ittja(( / hp "JJfrmnMing bcr 
}'o(n/in Qt^ti\xxi^ l)rgnffcn/cm$ufa|(n(nit.alanrolirti. 

BArtb.pArt^ /. ij2i,pag, 4^2. Anno 1^28, pag, pSj^ 

ui btfi^arnrbrndrgrnO.c.A/ unD d.h. umtta^fie ficbm 
^ir @arf^rno^n(®ctpa(t hg^cro rtngrla^rn unt gf^an^rlf 
(abcn / b\€ <£traffr Dorbrt^alKn. In Elcdoratu Sazon.Pro- 
curatorcs praedidam obcaufam prima viccmulda y. fecuH' 
da 10. thalcrorum & fic dcinccpi puniuntur. Ordm,proccffl 
judu. EUa. Saxon, fit. ?* §• Un& Ut Ad%ocat 2(nfang0. Nc- 
quedidisobQatyquodquis alicna cxtrajudicialia ncgotia^ 
adminil^rare & Rcum in judicio dcfcndcre ponit,ctiam fine 
mandato. Etenimnoshic agimus de fubditutis procura- 
toribusy qui Hne mandato exiQcre nequcunt. Illi ver6^ 
qui finemandaio vcl reum dcfcndunt , vel cxtrajudicialia 
DCgotiajdminiftrant, non funt procuratores> fcd dcfcnfo- 
res & n«:gotiorum geiloreS/Cum quibusnobishac yicenui- 
lum cA negotium^« 

C A P UT III, 

DE PEEISONIS SUBSTITIIEN- 

TIBUS ET SUBSTITUENDIS. 

1N prxcedenti capite didum eft , quod procuratorcs fubfti- 
tuantur,mutua&fubftitucniis& fubftitucndi voJuntatCf. 
Vcrum ui hacc voluntas fjt efl5cax,rcquiritur ut pcf fona? quo- 
quc habilcs fint , &: fubftituendi ac fubftitutioncm rccipicn- 
4i poicftatcm habcant^dequo in hoccapitc tcrtia agcrnafr 
quidcm primo de pcrfonis Conftiiucntibus , de quibus 
hacc formari potf ft regula : Subftitucrc polTunr pracur^to- 
rcs«Quibus hoc ipfum vcl a domini$,vcI a legc cft conccfTum» 



Disqlft/ino 



Ex di6ta regula apparct i. Procuratores tantum yalios 
procuratorcs fubftitucrc pofTc. Licct enim ipfc quoquo 
adionisvel negotii dominuSfin locum deficientis alium^ 
dcputarc porfu : illc ipfetamcnadomino immcdiat^ con- 
ftitutus,in jurc& apud cjusdem intcrpretcs, nonrocatur 
fubditutus procurator, ctll TLffttt p eb(t tiatb^tU^utTinf 
fcaib y ^ed ilii tancum, qui 4 primis procuratonbus daci funt» 
hacappcllationevcniunt, & proprid fubftituti procurato- 
rc$ 2tffur ^ ^ntralD dicuntur. c* /. c.j. c. 6. verf dum tamen^ 
de procur.in6to. Ordin. Cdmer.pt iit.20. pcrindc ac fubfcu- 
dum 2(tf(cr^{<Ijm /quod vafallus conccflit aUeri. Guitbelm^ 
^nton. in add.Andr. Kobl^ de fubfeud. cap. /. num.jj. ibi, ^atlH 

^asfnffcnaffrcr^ic^m/ tcant\m ^r^c n^JKami fc m (jrtt 

tricDcr ic^cn glbC/ vid. §.i. injtn. cap. r, Si igitur domi- 
nuspernuntium procuratorum dedcrit,illc ipfe non fub- 
ftitutus procurator Ji^Utt 2tntra(l) diccnduscrit j icd pri- 
mus cft procurator, cin 3(nival^. IpCc cnim dominus ini|- 
mediat^ ilium con(lituic> non vero nuncius, qui domini 
conftitutionemnunciat,& nudum tantummodominide- 
rium prxftat. /, /. §. i» Jf.de procur^ //. ff. de conflit. pecun^ 
Sicetiam planeextrancus poteft altcri altcrius ncgotiaad- 
ittiniftranda mandarc §.i,/. OHandat. 2, L4.%.4.ff 
eod.i.iS.flde Neg. gefi. Sc dcfenforrci intcrdum procura- 
torcm conftitucrc. Vcrumabhis quoquc conftituti,pro- 
pri^ fubftituti,57ac^3rfc6fc 0^cr2tffCf r#2tntrd(D non dicun- 
tur : rubftitutuscnimcftrecundus procuraror,qui primuni 
pracfupponit, i quo fubftituatur. Idcm dlccndumeftdo 
co, qui ab adlore tutoris vcl curatoris , ccrtis in cafibus darui 
cft. Nos enim hic tantum agimus dc illis , qui a procur^- 
toribusdati & fubfticuti fuDL 

§.}.Ut 
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Utitaqucquisprocuratorcm fubftitucrc poffit,pnmo 
omnium rcquiritur , ut ipfc fit procurator lcgitim^ con(li« 
tutus , f . /. f. j. de Procurat, Hinc fi falfiis procurator , qui 
nullum babctmandatum y alium > ctiam pod litcm contcfla- 
tamrubflituerit,& fubditutio, & omnia^ fubflitutogcfia^ 
ipfo jurc nulla (untjarg/^^.CJeprocurApfcf]^ fubftiiutus ac- 
qu^ ac fubfi tucns , tanqvam falfiis procurator, ctiam officio 
judicis,^ judicio rcpelli potcft, ^rr ea^Vd inprAced. cap,2.%, 
^.dtSiafMnt. P.'oindeadlcgitimandamrubftituti pcrfonanr, 
non fufficit,«ioccrc mandatum fubftitutionis j fcd infupcr, 
ut ipfeprobrt conftituentis fui lcgitimationcm, ipfumni- 
roirumfuifc procuratorem Icgitimd conftitutum, ncceflo 
cft. 4rg. errum qu* tradit GaiL 2, obferv, 10 num^ u CarpzoV^ 
iii.j Rejponf p. num. 8» 

Ex didis ctiamconftat,quid dicendum fit,fiinhabilii 
cum claufula fubftituendi a domino conftitutus , alium fub« 
ftituerit. Etcnim cum & hicdeficiat procuratorlegttim^ 
conftitutus 3 & conftitutio inhabilis ipfo jure nulla fit , aded 
utipfum judcx ctiamcxofticio rc)icerc poftit: Rntger.Ru» 
Und.de commiff.part.ijib. 4. cap.i^. num.15. caproptcrnec 
c)us fubftitutio valcrc potcrit* Nam procuratoreni fubfti- 
tucrcnihilaliud cft,quam potcftatemadminiftrandiabipfb 
domino procuratori conceftam ab codcm in alium trans- 
fcrrc y cum itaquc inhabilisa dominodatus nullam habeat 
adminiftrandi poteftatcm \ fequitur quod illam ncc in alium 
transfcrrc poftit, arg.Ls^- ff^d.R, U Hinc Poniifex,/a-j 
clem^religioftis j.de Procurat. reiigiofus procurator . i n q u \Xiftcuti 
honpoten five fui fuperioris licentta procuratoris officium frfci" 
pere . nifi profuo ( monafteno fc. ) in eadem iite conforte : itA^ 
nen potefi aitumprocttratorem conftituereffubftttutre, etjamfi 
fer ionpituentem boc- fibi cxprrfie Juent cofftmijfum, Quo 

ctiaiQ 



Ctiam facJt f . j-.^/f (f poun.jud, deieg.inSto gi, add.ciem, 
^.verb, eommiffHm. Nic^t. yigel,tn metiod. JttruPonttfJth. 

eap. 4. Excepf, 7. dttpiie, J06, Hon^rl Compend.Jtir. C4noH. 
iih. I. tit num st. SMiicet, ad /. S, C. de procttr, ntm^ 10. ubi 
didam fcntcniiam ad illos , qui ipfo jurc procuratorcs cfTo 
ncqucunt,rcftringunt s & dc illis , qui opc cxccpcionis 
tintum rcpclluntur, aliud admirtunt , srg. d cMjf.Judexs^di 
bffic, (^potefl.jnd, dtleg,tn6to, Pcrfonas conjundas , qua 
^dtijundlorum litcs finc cxprclTo mandato pcrfcqvuntur, 
hic non cxdudimus : funt cnim & hi procuracorcs non im- 
propriddidi, ymm,difi.$, dd proce[f.thef, i, mm.z. Man- 
daturafiquidemcx con)un(ftionc prarfumitur. Cujac^y^ok* 
ferl», z6, Anton, Faber, in Ration. ad i. i,Jf. de procur^ H, H/ihn. 
in not. Md Wefenii, r, tit, deprocur, num.y. '^erb. prdfKmptik ne^ 
&ipriquoqucpo(llitcm contcQatam domini litis cffiriun'* 
tur. Mrg, /. C. deprocur, & pcrconfcqucns alium poftlttcm 
contcSatam ( antca enim non ) fubfhtucrc poffunt» Vmm* 
d^ dil^,), tbef.y num. 1/, Syndicus , quamvis in nonnuUis 
Iprocuratore di ffcratj quia tamcn ipfc procuratoris vicc» 
fungitur , /. 6. ff, qttod cujusqut univ, nomine & in JurcJ 
CanonicopafTim procurator dicitur, e,p,X,de procur.Jok» 
EmerA Rosbach. d» differ, Jur, Ci^, Canon, itb^ /, 6, num^ 
7»& inrei veritatc nihilcfl aliud quiim judicialis univerfi- 
fatfs procurator, qoapropter & ipfum procuratoris vocabu- 
lo hic comprchendimus , & perfonis fubftitucntibus an- 
numcramus. 

§. 4. 

Secund6 ex pridi(JVa rcgula apparct, non omncs pro- 
curatorcs alios fu^Mituerc pofTe : rcd illos tanrum, quibus 
hzc fubflitucndi potcdas vcl cxprcfTaconditucntis volunta- 
te ) vel legis dirpoGtione conceffa efl. Ex voluncatc domi- 
nihanc potellatcm habenc omQes,quibus ilUm ipfeper- 

milit. 



he fr^curatort Suhft 'ttut9. tf 

minc. Nec quicquam refcrc ^ ad judicta (ive ad negocia^ 5 
univer/ales frpecialcf 5 in rem ruam,aut alienam 3 ad agea- 
dumvel defendendum> antCi vel pod litem contedatanu 
procuratoresconftituti fuerint«r./. c, f,de procur.in 6to, 
Potoftenimdominus qvocunquc tcmporc Procuratoribus 
fuuhanc rubditucndi potcdatem concedere^ etiam certa^ 
rubftituendaperronanonexprcflra//,f./. l^ff/. licetin fin.dcs 
frocurdt^ in 6to^ Mattb^ Bertieb. part,2, dec, 2^4. num. /. (f 2» 
Undc hodieplerumqve mandatii procuratoriis inferirolec 
haccciaufa^a , <iuc^ riiun e^er mcl&r Tifiitt^HnwMtt an fnnc 

hn^ufdbtn ^Utvrn^cn. W. ]us ProDinc^Wurtemb.part^ ijit. 
f6^pAg.^2.inpn^ Scd quid lidominus hanc claufulam non^ 
aJjeci(ret,in inf^rumento tamen procuratorio fub(^ituci 
mcntionemfeciflct ,e. g. fi pro procuratorc & cjusfubfti- 
tuto cautionem przfliterit, illos ab omni cautionis onere 
libcraverit , aut fi dixerit, un^ ob (Jr mcin 3(nttH)(5 o^rr aud^ 
fnmfubflituiric mc^r @ctra(tf(*an vi hujuf claufulzdomi- 
nus fubflitucndi potcdatem dedifTe videatur ? Redehoc 
ncg^cNicol. C3^Vi\.incomm. concl. %.procurator. 7. concl. 
num. //. Stephan* Gratian.Tlfm. 2. difcept.fbren/. cApjot.num» 
ip. Matth. Beriich.^, 2« dec^ 274. num, 7. In hac cni m & fimi- 
Ubui claufulis, dominus fubflitutum procuratorem prxfup' 
ponit , & qvoad potedatem fubdituendi nihil difponit. Vcr« 
ba autem qvx fupponunt aliud, nihil difponuntfuper eoy 
qvod fupponunt. Gr4tidn.d, cap, lot.num.fo. ciim itaqvc do- 
minutin hocindrumentonon definiat,an & qvando pro* 
curator fubflitutum dare pofHc, ad cafus , in quibus cx lcgo 
potcftas fubflituendi procuratoribui compctit, rcfpexiSo 
cenfetur. Foteft autcm dominus procuratori fuo conce* 
derc pote(latem fubftitucndi alium procuratorcm nontan* 
tdminremalicnam )(edctiam;inrcmruam^rj. St^f^, l.de 

c a. D. 
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D, Quid vero , fi procuracor duo hab^rec mandata , qvo?^ 
rumuniclaurularubllicuendieftadjefta) aUeri verdnoiu^ 
^ ipfein rubdiuitioneproduxertt&fe retulerit ad mand^ 
tum cui claufula fubdituendi non e(l adjeda , qvarritur^an fi 
aherius mandaci fubfiftat (bbflitutio? Neg* Non enimvi- 
Ipre poiell adus cx potc^^ate , qvi qvis ufus non eO. 4rg. L 6, 
%,4,ff' adquir, Ured, /. /<?. §. i.ff. de curst.furiofKinc fUm: 
dtd, voi r, confuIi,sS'*if*^* So.Sc itainRota Roman. decifam 
cflc, rcfcrt Joh. Mohcdzn. dectfRo/. Kom.de procur ,7, akm 
20^^ In Camcra Impcriali ctfi daufula fubftitucndi manda- 
to procuratorio infcrta (it,procuratorcs tamcn fubQituendo 
totam caufam in aliom Qnc domini confcnfu transFcrre ne^ 
<|vcunt» Ordipi, Citmcr, part, t,ii/,2»^pr. Et in fpecicdo 
Judacis fcribit Mynfing. 2. obf, is. ipfos l Chriftiams procBr^ 
toret cum claufuia fubdicuendi conftitutos , alios fubllitue* 
re haud poffo* 

5- f • 

Vcniamus ad illos , q vi ex Lcgtf Difpofitione hanc p»- 
tcftatcm habcnt. Hic autcm diftingvunt jura QoAra intcr 
Procuratorc.madncgotia,& Procuratorcmad jodicia* Ifiii: 
regularitcralium fubftitucndipotcftatcm conccdunt, 
),ff, Mand. ita ut libcr^ quandocunqvc alium ad admini- 
ftrandum fubftitucre poflfit. c. t. 'uerfprocurator veri, c» dt^ 
fn. de procur, in fexto l^^tget. in I. P. lib, 2. c. 4. excefi, 7. 
Qyam tamcn rcgulam Dodtorcs limittant: 1. Si dominus^ 
fubftitucioncm prohibucrit. Lajmsn in TiteoI,mora/. hKf^ 
tit.4..eap 2d.n.3^Salieeti»/.S.C.deprocHr,n.St H, Si fio* 
gularis procuratorisinduftriaelcdta fuerit de hoc vel e& 
vcrborum conceptione ^vel ncgocii commiffi natura coai-' 
ftct arg. l un, %s^,lierfSin, 'Pero,C. decaduc. toH i.s^.ffdefi* 
itit, cap. /j. cui 12. de of^. potefl.jud. deleg, in 6to.Job. Kint^ 
Ho/fdtdMh Cf^nftili sS^tk^lPis^^ tMtM\i>.i^de]^ra,3S.n.i^ 



'$td.S*licet^Ad<Ll S-n.s* Hinc (i procurator ad arduunu 
nliqvod ncgbtiutn & rein magni momenti conditutus fue* 
' rit.* 'cum &tuncipfius perfonz (ides& indtitlria ek^a v\* 
deatur , aiium fubftitaerc neqvit. Laymartn, d. L Petr, Grc* 
Ift. Tbotofan. in Jyntsgm.Jur^ Fniy, Lti,4f, CMp. 4^ ». Excra- 
^\\iT(i\\^bcmvLStncap, uit.de procHTtinfto, ubi procurato- 
temadmatrimoniumnomine mandantis contrahendumj 
conftitutum, nifi hoc eidcm fpecialiter commifTum fit , ali- 
nmdcputarc porre,negatur ^ addita hac rationc : proptcr 
magfiumqvodcxfadotam arduo poffct periculum immi- 
ocrc. Cujac, in tib, PW, ad edtiir, Ad talia ardua ncgo- 
ttaDd. etiamrcferuntaiienationes yundc procuratorem ad 
atieaandumdatumrubflituerenon poffcyflatuunt» CH/acJ. 
1,ferJ.pen.%.2 jff\dedit>erf. tempor. prifer^ quam quidcnu 
alitcr explicat Salicet^ ad, d. /. g. C de prccur, ».y. 

§. 6. 

Quoad procuratorem ad litem , iterum diflinguen- 
dum , in fuam , an in rcm alienam datus fit. Ille , in renL* 
fuamab adlorc vel 4 reo Honor. in Compend, in Cancn. Itb.u 
cjp.sg^num. jj, fadus, &ante,&po(l litem contcflatannL», 
tim in fuam , qv4m in alienam rem dcputarepoteft j 
C. de d^nat, e^, /. vers. iicet deprocur^ in 6to . Gail, i. Olf j4 , 
M,iuHArtm. tit.y.obf j.n.z. etiam coram Commiffariis, 
Ikutger. Ruland, de Commiffp.i, Lib.j^,c.is.n, t6, Quam- 
vis enim procuratorin rcm f. utilitatcm fuam/ 4,C. depro" 
atr^ rationc objccfli verus fit procurator , qui fuam intcntio- 
ncm in jure mandantis fundat : C d. t, l,fi, C. qn.fi fc.vel 
prirtf, debit, quia tamcn concludit in rem fuam , quoad cffe- 
^um domini loco babetur, /. fy. §. t. fflde pa£l. 8c lisejus 
propnii Lt 2s*.ff^^P^^"^''' ipfcque rem fuam gercredicitur. 
7.^. C e^^* iindc libcrc quoque de iifc illa difponcrc , 8c 
quocunqvctempore > etiam ante litem conteftatam , arqvo 

C 1 acipfe 



T>tsquifith 

acip(edominus licis , procuratorcm alium darcpotcft.i//r 
U, CMHts. Camm, ad Ub. /. DecrttdL /i/. i/. in prtfat. «♦i- Ba- 
chovius in not. adTrtutl, ^oL /. dt^.p. tbes.3^ tit. 'vtrs. ntfi 
in rem fuam datus. qOoad hunc procuratorcm cx rationo 
jurisdiftinguendumcfTc putat; Anaaioncsutilcsproprio* 
an vcr6 dircdas ccdcntii vcl mandantii nominc movcrcdc 
cxerccrcvclit? Enimvero tcxtus juris tam civilis qvam Ca- 
nonici rwn tantum indiftioAd loqvuntur , fcd ctiam in/.i/. 
C.dedonat. cxprcftc diciturj qvod procuratorin rcmfuam 
alium ad movendai adionci ccffas darc poflSt» Vcrba d. L 
haccfunt: ^iod(^ inprocuratoreconftttHcndo ad mol^enf- 
ds6 ea^dem NB. ccflas adioncs , fimiliter obferlDandum erit, ut 
minime (juis impediatur procuratorem ccfTarum fibi fuperdo' 
naiione aciionum dare , licet nuila Ittis conteftattofa^a veljfi^ 
ittafit, Non utiles vcr6 , fcd dirca* adionci a domino 
ceffjcfunt, Lig.C.delfgat. undcctiani adroncs ccfl* fivc> 
niandatac opponuntur utilibus , in Us, C. dehered. (f aH^ 
tendit.d.L 18. C- de Legat. qvac non per ceftloncm conce- 
duntur 5 fed i legc ctiam antc ceftioncm, a<fiionum cmpto- 
ri, legatario& Gmilibus dantur, d.Lif.L f C.cjpDand. fifc* 
^elpntf. dcb, fuidebit. Ls* L 7, C. de hered, (S' a6l. lend.L 16. 
pr.ibiv nam ex qvo refcriptum t§l k divo Pia%utile^a£l%onts 
emptori hereditati^ dandas.f. de pa6i. i. 1.^' is f.de tut.fi ra$. 
i^/y7r. &abipfi$proprionominc cxccrccntur, dd.U.LsS' ff* 
deprocur. Hinc fi procurator in rcm fuam quoad utilcs 
a^iones movcndas procurarorem daret,non fubftitucrct 
&fuftitutum procufatorcm :2(fftcr*3(ntra(b / fcd primuiiu 
& principalemprocuratorem darct. Suo cnim nominc-» 
hoc facit , & proprias mandat a(aioncs,qyarum rcfpeftu non 
dkiturprocurator» Divcrfa autcm funt,fuo & procura- 
torionominc ahqvidagcrc. Lfin,C. fvand. fift.ttel pril>at^ 
Rciiiftiinc itaq^vc dicilur , (^vod procurator in rcm fuartv^ 
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quoaddiredlasadionesalium fubditusrepofnt: qVod ipfo 
ctiam Bach, in Cem.ff, tit. de procur. cMp, 2, n, 7. agnofcic , fed 
cum hoc Juftiniani &c Triboniani elogio j ipfoi nimirum di- 
Aindioncm incer dircdas& ucilesaAiones Procuratonin_r 
rem fuam compecences auc non cura(re,aut non intellexi(re^ 
^Qod po(lcrius yipfos fc. didindioncm illam tam multis iii 
locis ab ipGs repetitam ignoraHe , oti nec credcndum 1 ita;^ 
airerercinhumanumcft: fed potius dicendum, hocidedl 
}u(\iniano ita conditucum efTcyqvia procuracor in rcm fuaitl 
oon cancum quoad poceftatem adminiflrandi , domini vi-^ 
ccs fullincc^redeciamquoad effcd^um c(l Toco domini.^r^ 
^*/up. add^ In Judzis hoc fpeciale eft^vod ipfiChriftianoi 
procuracores in rcm fuam condicucre prohibentur. 9C«. 
Zh\d^ittl\x 3udrpurgdcannoiffi.§. ^ifffro iubrgfgmn/ 
verf. foa aufft f fmiT^nd ^tnfilronnf ui^u^^n fnn adioa 
ttnbSorDcrunggfgfn ftnfmanDfrn CtrijitfY abfaufffn/ot)cr 
lin^uaala @c(u(^gldubtgcr ctnfm antcrn (T^rtfff n fold^r 
adion unt) ^or^f rung tn f int^f m Q37cg cedirf n / obcr f int^e' 
contrads tDct^ iuOcUcn / (cp ^crlujt ^crfcacn Sor^cruna* 



M vcroin litcm allenam datus flt procoratdr, & qvi- 
dem ab adorc ad agendum, tum iterum didlnguendum t% 
anipfe litcm conteQatus (ic,an vcr6 non« Poilerioriin ca- 
fiifProcuracoricxIcgis difponcionc non cbmpccit poteflas 
alium fubftitucndi: /,/. C dcproc. l, g.%.$,ff.Kyiiand,cap.i. 
iters, iice0*deprocur.in 6(0, ctfi legitimatio perfonarum fadi 
fit. Nic. Ca/V, in C^m. ConcL §. procurator. 7. Conci. g, n. 2^ 
Nec intcrcrt,Procurator antcvclpoft licem contcftacamL 
dacu^ fic- Si cnim ipfc litcm non conccftacus & pcr lirii 
conccftacioncm a fc fa<ftam Ilcis dominus cflFcdus cft, nuIlaL. 
Icxin jurecivili rcpcritur ,qv3eipfi poieftatcm fiibftituendi 
concedat. Hinc Impcrator Alexandcr /ai /, /i. C de protur. 



§. 7. 
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iffietiamtutores, inqvit,©* curAtorespon litis cofUe(iAti9nem 
I^BJ fe fAdtim ad exemplnm procuratorum qui Htem conteftati 
fint , dare procuratores non probtbentur, Et lCtut C^€dcer in 
Ki" %.fin, jf.de apetl. fed meminife oportet, ql>bd procurator 
liteconteflata domintu Ittis effcitur > ideoperprocuratorem^ 
appellarep9teH, Exqvibusapparct,lcgc$ noftras illis tan- 
tumhancpotcflatcm conccfliirc ,qui ipfi litcm contcftati, 
& pcr litis contcftationcm domini fa<lli funt. Si itaqi domin^ 
poftlitis contcftationcmafc fadam', procuratorcm dcdc- 
f it, cum ipfc procurator ncc litcm contcftatus , ncc indc li- 
tit dominus fadus fit ; fua fpontc fcqvitur, illum rcgularitcr 
fubftitucrc haud poftc. Poftulatum cnim cft , quod aftcri- 
turidifTcntientibus NicoL Cdbol^in Commun, conc{uf%, j. 
Concl- nlf.(f Concl, lo» n. 4* Salicet, adL 20, C, de procur^ 
n.u/t. Sicbard, Ibid^n.j. primum adum i tali fubftituto fa- 
dum, viccm litis contcftationis obtinere, &iprumpcra- 
dum illuralitis dominum ficri. Nccquicqvamprohacra- 
tionc facit, quod Mynfing. /• Obf^s* ^ fif^^ adducit, diccns/ 
Sed prior obtinui' , qvia e^citur dominus litis , cum in eum y?- 
TAtur fententia : ffoodfieri nonpoteR, fi non ejfet dominus iitis. 
L /. C. de Jentent^ inter/oc. Nam & hoc dubium eft , an m 
procuratorem poft litem ildomino contcftatam datam feir- 
tentia ferenda fit j nec ex d. /. /• c« /. probatur. Loqvitur 
cnira<^/ dceocafu ,quo dominus nunqvam, procurator 
vcr6 fcmperin judicio fuit. Ergoa contrariofenfu, Odo* 
minusqvoqvejudicioprrfcns&ipfc litcm contcftatus fu^* 
rit,in ipfum potius fercnda crit fcntentia. Quod ipfum 
tt\zvnl^ii.% z.deNeg. geft, probare vidctur, qvam tamcrL» 
d^^.\Xmm.di/p.s. tbefS^num. 47.^x0 contraria rcntcntia-_» 
adducit* Specut.Lib. /. ///. cUprocur. §. qifandb num. 24, An^ 
ton. PereZt tn'C, tit. deprocur. n. 6^ Bach, in Comm, ff\ tit. dt^ 
frocur.cap. 2^ », /, (f in not* ad Treutl. yol^ 1. dijp, tbef,}, IH^ 
A. ubi tamcn hanc fcntcatiaitn limitat , (i autkore Prxtorc>, 

c&uf». 




I^e ProcumorrSklftttuttf, ^ 

cauracognita, judiciuni in procuratorem translatuoi fucri^ 
Si autem procuracor , qui litem conredatus nonleft , cuiquq 
dpminus potedatem fubriituendi non conceHGt^de Fado fulv* 
ftituiiTcc procuratorem, fubditutio illaipfo jurcDullaeft» 
Quicunq^enim^citillud, cujusfacjendinullamhabet po* 
leQatcm , nihil de/ure facit* 4rg,g» /. CfifAnon Compet,jud^ 
judic^ ejfc dic» Mattb. Berhcb,p4rt, dectf^ 2^4. num, y/. Ncc » 
fipo(^eahic de fado fubditutas litem contedetur, ejuicon* 
ftitutio convalefcit \ fed fempcr & in omni judicii parte,taa« 
^uamfalfus procurator,cujus mandatum ipfojure nullum 
cfl , noQ tantum adverfario po(^uIante ^ verum etiam officia 
judicif , rejici poteft 24, C^deprocur^ l^sC^ffJe judic, Bocefm 
elaffl 6, dtjp, 4^ tbefis, Perez, in Cod, tit. deprocur. nunj^y^^jd» 
cob, Sibultz. obfforenf, 7,n,s»Oiff,NicoL CAbol^d, §,de prM* 
curator, 7* conclnfio. numer, 12, 

Quod autcm dc procuratoribus didum eft> etiamm 
Syndicis procedit. /♦ 74, ff, de procur, Bocer^ <(, tl, ^ di/p^ 4, 
tb, 94, lit, In ordinatione Camerac Impcrialis procura- 
totibns poft legitimationemex judicis pcrmiflione abfen* 
tibut* etiam antc litem conteftatam alium interim dcpucarp 
perroittitur j/>4r/. #. ///. 20,%, 3^ f^*'^ ^^^^ Procur^- 

tor iiiHSr(au^nii§ (ce ^mmmxiStjKtxt m ®crt(^( ni((c ttf 
|^inrn/noc^r<incntermint)(rflc^cn m^c^tc/ und Ux\i\U 
P(^^icbcrcrmii@ctr<>lDsu ^cr ©(jc^legitimirt (Kiecr / fc(l 
^crfc(6fg tor «r»5 n<»cf> ^cr JtricgB^tSffcpigunB cincn obcr 
iDc|r procuratorcs N§ @^crtc^t0/ ^u fcincr 2(nfunffc unD 
gkgcnirilrttafcir / t^on rctnctttcgcn in €<icl^cn ^utAnclcn/jls 

tubftituircngwd l^niJSW^tctt l^cn. additatamcn hac ad- 
monitionc : ^af fic i^rcn fubftituirrcn gnudfamcn Q3cric^r 
f{^un/unbo$n folc^cn gnugfaincn Q^cricfcf fic^ fcinantcr fell 
fubftituircn laffcn/auff Daattmn5t(»igcfubmi(riones ^%t\Au 
M mvt^VK I bcp €<raff Dcr £>rt)nuna. . Ord. deput, imp, df 



4nnotss7.verf qBoauc^ vonbrm ffammfr^^Oitc^ur. idcm 

quoquccxconftitutioncfranc. refert. Pctr. Grcgor. Thol- 
SjntMgm.tur,FnivJib,4i^.cMp.4.,m(m. 6, hifcc vcrbii: Con^ 
ftituttone FrAncia An.isip-fur, t abhreVtAtion des proces. caU" 
iumeftArt,t3.ticere qmdem ^fed fuopericuioy procurAtoribtu 
wurtA aUos fubftituere in CAfi AbfenttA Ve/ Agritudintj , qui tAmen 
fubflttutiapduiin curiaftnt , cum quibm geftA , rAtAperinde 
hAbeAntur ,Acctmfubftitt4entibu4fa£tA^ Regioi vcr6 procu- 
ratores tantum proptcr cafum abfcntiae aut morbi alios loco 
fuo fubftitucrc polTc, refcrt Joh. Papon,//^. 6. tit4, Arreft.24, 
Aliam declarationem poft alios addit Honor, in compend, 
jur. CAm. tib t, tit.^S, numer.$i. & Nicol. Cal vol. d, §. depro^ 
tur, 7# eoncL 10. mtm.g. fi nimirum agatur dc caufa mandati , 
atifc. roandatumhabcatlegitimum. Vcrumquia harcman- 
dati quxftio , inquit Salicctus, procuratorii cft propria, pro- 
indenon fubftitucrc, fcd conftitucrc vidctur. ad i-^.C, dt 
procur.num.i» 

§. 8. 

Priori cafu, fi Procuratorlitcm contcftatui fic,ipfi fub- 
IHtucndi potcftas & Jure Civili /. /. //. /. 23. C. de procur, /. 
•4.%.fin ff.de Apped. & JurcCanonico permiftalcgiturf./.l^ff/r 
iicet.de Procur, in6to^ Per licis cnim conteftationem cum co 
quafi cowixMxMX yl.3.%.ii^ff,depecuL &a6tio quodammodo 
novatur , A //. /. 2p.ff.de novAt, i.ftn, C. de ufur, reijudic/ipfcqj 
litii dominui cfficitur. dj, 4, %.fin.ff de AppeUat. 1. 1^, C. dt 
procur^ c. /. d.procur^ in 6to. Nec refcrt , procurator , a quo 
iitis contcftatio fada eft , ab ipfo domino dacus , an i procu- 
ratorcpoteftacem fubftituendi exfpeciali domini conceftio* 
ne habente , ante litem conteftatam fubftitutus fit* Nam U 
hic perlitisconteftattonemfaduseftlitis dominus, dequo 
generaliter dicitur, qu6d procuratorem darepoftit dd. ff. 
Honor.in Compend. tur^ Canon* liS, 1. tit.sS* nnm*jt. Mattb, 

Beritf^b. 
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Berltch>p4rtt2.dectf,2j^.»um,!{.Mynf.t. obf. 4S. ubiita de* 
cirum fuilTcrefcrt. Quodipfum ctiam cxprcfsd probat Jus 
Provinc. Wiirtemb. pnrt. i. tit, i6. §. JCrr Iwnn finflt ©f ^ 
tvalD. il>t : unD trann Dfr frf!f 3(ntt;alD ))or UtXtU^tf^tft^U 
gung/mmd^ bffontfre ®ftral(aftnfn onbfrn fubftiiuirt 
j^diec / Dcrfcl&f 2lffffr^2(ntralD abcr Durc^Dif J[nfga^^^ffr|Hi» 
gung Dominuslitis trorDfn/ fo ^f folc^fr 3Cffffr' 2ntraID 
au:() ^u^ unD COt^^cbe / fmrn anDcrn na4 t^ntf unD affo Dftt 

Dritifn ^nrralD ^U ff0fn. Plebfi.adjtuprot^irtc, ir^iirtenti.dtjp, 
/./.^.//. Potcftautcm procurator, pcr litis contcftationcm 
dominut litis fadlus, non tantum ante fcntenciam, fcd vir 
dusctiam poft catn aliumdeputare ad intcrponcndam ap** 
pcllationcm ^ quac cftappendix primac inftantiae j /. 4.%fin^ 
ff^. d<: jppeliAt ^y^xum non ad illam proicqucndam. Quando 
coim dicitur procuratorem pcr litis conteftationcm ficri 
litis dominium, pcr litis vocabulum non ipfa adio i 
fed potius ejus exercitium five inftantia intciligitur , 
LMAttb.Beriteh,pArt,i,Concl.pradi,2y,mm.tj. Cajp. ZtegUr. 
in c^mm» Conciuf. tn prdtlud^ de inftantia tn genere. n. }e, /^t. 
qu3c per fcntentiam finitur. Cafpar» Ztegier, d. tr. n. i. iH» 
Inftantia eH exercitatio judicii a Ittis conttftatione ad fenten' 
fiam n, /7. fJdnor, in compend, jitr, Canon, Itb, /, ///. ^g^ 
pum,^. Sigji^mt Scaccia de Appeli, qu&ft, / nttm. /y. Nec ipfc 
procurator primx inftantiar dominus manei etiam fccundx. 
Arg. /. 20^ C. de appeU^jun6ia i. 22. de procur, Undc ad ap* 
pcllationis profecutioncm non procurator primar inflantisB, 
fed ipfc dominus citatur. Mynf, 2. Obfer. /7. Befold. tr, dt^ 
appeU4i,f'S*^'7' ubi hoc limitatin appellationc ab interlo- 
cutoria , dc qva vid. etiam Gail.i, ohf. 1^9, nnm, 11, Et fi pro* 
•curatorquiappeUavit,vcl inforoSaxonico Leutcrationem 
interpofuit , ad illam juftificandam mittcret fubftitutum » & 
in tcrjiiino per fubftiiutum xromparer ct , appcUatio & lcute.' 
}:^i\f>J^t,o dcferta habctur, Pariaemm funt, inqvit Berlich. 

D p, 2^(oncL 
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2. €Qnci^ 274 M.ji* Su6>ftt(utitm vei §mmftd moo comparerfp 
n/ti C9mp4rert fvidtm , fed ejfe db eo fuiffiitutum^qytfub(ittutm* 
di fQteJiMtem non bAbtt» 

Atverdcumlitif conreftatio nonin omnibus judiciif 
interveniat , fcd incaunsfummariisytnquibus nmpliciter 
& de plano fine figura judicii proceditur > licicd omiccatur, 
Ciem.fgpk, de V.S, quzritur , an in illis procurator nunquam 
fijt licis dominus , nec alros fubniruere pofTir ? Rejp, quam* 
Yisin hirce& Hmilibus caufis folennis licis conteriario ne* 
cenfaria non rit : d Clem. Sdpi, Litis tamen Conteflationif 
vim haber, illiusque locum obtinet quilibet adus contri* 
di(^orius,quia1iasrolennemlitis conte(lationem feqvitur, 
quovc primum caufar merita tradariincipiunt j yoi,^. Con^ 
fii. Marpurg. Regner. Sixtin. conf io,n^i2. ij, Afin. in prax, 
€^ti,sn proam.cap.i. n. Bened, CarpzoTf. Jurispr^fbrenf 
part, t, comfi. 10. defS^ cofifi //. def /.««^. Zanger, de EX' 
tept, iib^ /• c. 2, 9. 24, Hartm, Pifior. iib. 4, q. ij. n, tS- qvem 
inftanri inducirur^^/^^w^r. Sixtin, d, i. & procurator, qvi il- 
Jum adum fecit , dominus inflanti* efficitur , ac protndo 
tlium procuratorem fubf^ituere porefl. Honor, in Cont' 
pend, jur, Canon. ith. 1, tit, sS* n. ji. Nicoi. Cail^oi, in comm^ 
concluf §. 7. conci, «f. »♦ 4. ibt : Procurator efficitur domkttts^ 
ftatim cumincipit traiiaremerita caufa. Concl.fiq. 10, n. 19^ 
Fr. Cardin, Oifantic, dectfRoman,204, ubi num, 2, dicit, hoc 
ab omnibus Hne didindtione recepcum t^k^, 

jo 

Anverdea«quathadenu$dt^aflint, adhuc hodielo-^ 
cum habeant, ita ut procurator po(V lirem conte(latani> 
alios procuratoresdeputare poifir^ dubium moverc videtur 
Bachovius, qui negaf procuratoreihodi^perfiris conrefla* 
tionemdominos licis ficri : inComm, adpart. t.fif. tit^de pr^ 

ewr^eapt, 



De Procttri$tdreSulflttut$, 

CMr^cdp.f.n, :^V9m4m tftt pr§curdiores boMerfti , advocA" 
t^rtim infidr magtsohiMeni , (f utiii^efmi pcne nttdi mini/lrif 
^ecftunt domimlitis ,necin illosfertur fententid, (f cap^fiq^ 
f. n, 2, Ideminnotf dd Treutl^ l^ol, /. DiJP p, thes lo. /r/. F, 
yerf, in Cdmem tdmen ibi: qUod procurdtores bodierm^ non ut 
%lim , veriinftdUtU domini efficiuntur y fed etidm poH iitem^ 
conteftdtdm , nudi miniftri tticdrts mdnent , qvippe qvodin^ 
principaies ipfis , nonautem procurdtores fintenttd ferrifoiet^ 
quztarocneftunicaraciOf propcer quam leges noftrzpro- 
curatoribus hifce fubfliruendi poteAacem concefTerupr,/.^. 
^ fin.ff. de appeii, c, /, tferf Jteet de procur, in 6to. Vcriinu 
hoc non obftantc , vcris(imum efTe judicamus , hodic apud 
nosnon minusac olim apudRomanos, procuracores poft 
licem conteflacam alios rubflicuerepofTe : quod probat con- 
corspradicorum confcnfus > przjudiciorum mulcitudo& 
quocidianaexpericntia* Hancquc minim^ dedruere pos- 
funt Bachovii ratioitet. Nam adhuc hodie prowuratorcf 
differreab Advocatis, prztcr cxpericntiam ,etiam probac 
Ordin^Cam. Imper.^^r^ /.///. /p. §. JJac^ Ofin ficj^ edghd^ 
tfgtrit/^a^ctnProcurator U% WSi^ttn Procuratorn Advo- 

cat fcpn trtQ/ un^a6rr brrOte^ncroDerProcuratornun^Ad- 
vocafrn (ifmpter ttncerrd^tcMte^ fepn /aud^ ^ic Procuratorct 
)9on ipcgcn dbtcngc (er @ac^cn ^ce^en ^mprcrn nicbr trol 

J^orfe^nmdgcn/K^Nec aIcerum,hodiernosnimirum procu- 
ratorescCTe nudos mini(lros,admittipoteQ.Njdusenim mi' 
jiidernudum fa(flumexequicur, minideriumtancummodo 
przftat 9& tanqvamindrumentumacorganonipfa verbain 
^iomini perfonam concipit» nullumque jus adminiArandi 
diabet. U^efemh, x,ff,t^de procur, num. e.c\\io^ dc noftris 
procuratoribus dici non potefl: fed procuratoribus adhuc 
hodie adionesmandanturfUtipGin illis vicem domini^fu* 
(lineanti authorcs hant , & omnia loco dominorum faci ant, 



S^a^ [u t)on trrgf n t^rcr aDra ^ornr hitifn rhun ttnb h<»nDt(if 
fbf/f n/dl0 ob (lc tf^f r$fiefc(bfl iUiJf^fn irrrf n Ncc vcrba iit 
confticucntis , fcd in fuani pcrfonam concipiunt, c. g. Vcruf 
&rcmintelligcnsprocuratornondicir, pracm. pracm. 

^f nf nff (^f n f rfcfjf tnt r N.N. ntf in Principal, mt> icMngf i^t 

forDtrfl K. Scd hac utitur formula , 93or ^f nf nff I6f n f 
fc^cinc ic^ N.N. afa conftituiritr 2(ntra(D Dc^N. N. &c. Im<> 
procuratorcs vcrba in pcrfonas dominorum abfcntium-» 
concipcre prohibcntur in Ordin, Cam, Impcr./>/fr/. 

22. §. itcm fofl f cin Procurator unfcr tm ??a^ntf n Ut or^ 
lcpcn / hc nic^c pcrf^hndc^ ^ugcgcn/tm^folc^c Suplicatio- 
ncs ff(6(l ntc^t iibcr^fbcn / fupplicircn/ fontcrn fict) fc(bfl 
Cl(6 jtntralD in fupplicationibus rubfcribrrcn. Et (i hodicrnr 
procuratorcs nudi cffcnt miniftri,non ipfijfcd illorum prin- 
cipalcsfivc adionum domini citandi cfTcnt , contra ca qvac 
tradit Myns 2. Obf^ ^fg. QBiJrefinb. l<^X\\i<X' p^t.i.tit.si- 

foUf n auc^ g^r^ffnung aQfr (f nt) ^ unt) ^cp ^ llrtM 
tcp^c Parrf cpvn o&fr ^crfflbcn 2(nn?4(b citirtn^cr^fn. Nce 

magis afrcnfum merctur tcrtia Bachovii propofitio , procu* 
rarorcs hodicrnos non ficri litis dominos, Nusq vam cntl^ 
hactnparrc Jus Civilc& Canonicum rcpcritur mutaiunn 
Quidquid autcm fpccialitcrnon cft mutatum,id vctcrurti-» 
lcgum & conftitutionum rcgulis omncs rcli(J^um intcUi^ 
ganr./,yj %.finX,d€ appeUJ zy.C^de TeftAm. Unde adhuchot» 
dic ctiam principes pradicorum , legcs Romanas , qaar pro* 
curatorcspofllircm contcftatam litis dominos ficri difpo^ 
nunt,ad noftri temporis procuratorcs applicarc folcnr» 
fj\fy7)s.i, Obf42.^ 2.0bf,^g.H.irtm. H^rtm.tst.g. Obf^. w./; 
^aij. /. Obfy4.^n. 10. Berltcb. i. conclufiy^ num. /j. ^arpzo^p.p^ 
f. confi. i.d.22.n.2, Vmm.drip.^.^dprocif.tbes. S. n.46-Mobedan^ 
Aecis^ Rot. Rom de proeur.4.. ibs : omnesdomtni tenueruntsqvod 
fTQcurMrwinpoffitrcvocAriptrreum: e^ttU efi effe&^ dominies 

UtU. 
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litis, Quod ipfura exprcA^ quoque probat jus provinciale 

Viirtembcrgicum./>/>^* #. /. i6, §. iBcr liann fincn ®cira(lr 
nn fic^ nimbt/ Dcr fol Dcmfd^^cn d^nu^ r§un / tctr rcc^f i(? / mi 
^rfic^ Dann^cr '^ccbtfcrrt^ung rbcDpra^in^ann Da^OCcd^r 
prrfangcn/unDcraifo NB. Dominus litis n?ort)cn) &c. ubi 

exprcrsdetiamadditur, quod procurator pofl litem conte«' 
Jlatamalium rubdituereponfit, etiamd illudi dominofpe- 
cialitcrconceflTumnon fit: il/i ^od^ mag (in ^lntraft) nac^ 
(cr Ariege^Scfcfligungctncn ^ffrcr^ 3intt)aiD anfcincf?ati 
ipo/ Aibftuuircn , ob g(ctc^ foic^cr fubflitution ^a(b infcincttl 

@Ct9a(bmc^r0bcgri^cn* Etquamvis hodiein Cam.Im* 
per. fentcntia non in procuratorem concipiatur : Gail.i^Ohfl 
tn,CMyns,6^0l>f u, illud ipfum tamen univerfalc non eftf 
necinomnibusaliis^udiciis obfcrvatur. Sic dc jure Wiir- 
tcrobcrgico fcntcntiaE indifFcrentcr vcl in dominum adfo* 
nityvclin procuratorem , vel in utrumque concipiuntar^ 
QBtlrrcmb .^anDr.^/*/-/, / ///. j^. §. ^b aucft Ofi: m^gm txtK^ 
fcrc (i^rricfetNc Urrticrlautf Dcn 3(ni»aiJ)/oNrauff^icprinci* 
pal JUarftcp/oDcrautfficbcpDcjicUcn. Deinde nonfcqui» 
tur, fcntcnda hodie non fcrtur in procui*atorem ^ Erg^ 
procurator per Htis contcriationem nonfit dominu^ litis* 
Nam ctiam dc jure Canon/ccundum Joh. Emci** i Rosbach. 
U€ diff.Jur, Civ, (f Canon. hi^j. tit. 20. n,s» Rittersbus. de dtff 
Jurti. ' tif, (fCan lib.s.c.24. H. Hahn. adli^eftit, deprocur, 
verffententia efl mprocuratorem^ Gail# Obf^ m. ». in^ 
dominum cau^sferturfenccntia ; & tamen procuratordCr 
illoquoqve jurc poAIitcm contel^atam dominus litis dici- 
lor, /. iDerflieet c. 6, de procur^jn 6to, Procurator quiderti 
Jitisfeu inl^antiae dominusfit/ verum ipfe mandansdam^ 
nium fuum adtionis nonamittit j fed ejusdem dominusnts- 
aet j ac proindea<n>iune judicati agcrc vel convcniri poteft. 
/»27, /, 2S'jf^ dcproQur. /./. f. depr£tor,JfipHL L 86 ff. de foiut. 

V i t,4*pr^ 
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L4^pr,ff[iierejudic, omncquc fententizcommodufn&iii* 
coaimodum in effcda ad illum trannr, Frsmc^ im c§mm.ffi 
iU. depr9citr. numer^if, unde ipfe quoque pa(fim litis doroi^ 
nus di ctttir /. j^» t.^i»pr,ff'. de procur, /, i9,]ff, jmdit^fih. L t. C# 
defentent, (f interloc. Licet itaque in Camera Imperiali iQ 
concipiendis fententits magis hoc adionis dominium con^ 
(ideretur^ per hoc ipfum tamen priusfion ftatimtoliituri, 
fcd quoad aiios effedus falvum relinquitur. Quapropter 
tutiuserit cura Qudelino dejur, Noi>tffJii, 4, cMp^ 4»p^g* '^S* 
dicere hoc dominium inftantiar procuratori per litis conte* 
ftauoncmadquintumimoribus nodrisincerdum negligi» 

EtG autcm procurator poR Ittem conteflatam fiatlittt 
dominus alium fubflitu^re poflit^ hoc ipfum camen^ 
non fuo proprioy fcd procuratorto nomine facere debet. 
Ipfe enim eft Sc manet etiam pod litem conteflatam procu* 
rator , qui aliena negotia admini(lrat« Indantix eft domt« 
nas^atres& adiones,dequibusin judicio agiturirunt& 
roanent alienac , nec procuratoris Bunt proprici /.^ « C dc^ 
procur. FrAntz. in Comm.ffitit, deprocur, n, /. C4trpK,cf)f^ lib,^. 
tit, 2. Rel^.24. n. spMeriicb.part.t, conci, p^XCi.t^, m^if, Qjod- 
-cunqueigituripfeinilla indantia cujus dominuseft|dere- 
bus alicnis agit, procuratorio nomine agere debet» Unde 
In ordin. Cam. Im^.pMrt, 1. tit. 22. §. ftem fofl fnn Mfitep. ju* 
bentur^Da^ftrflc^ala 2(nivJldin fupplicattonibus fubrcri* 
bircn foflrn. & quando condemnantur, procuratorio no- 
mine condcmnantur»/.^/.^r. jf? de procttr. Hinc fi procu- 
racorinrem alicnam» manifedd fuo & proprio nomino 
Tanquamincaufa& re propria procuratorem cnndituereC» 
non valcretiHaordinatio. Adlusenimnoti poteft fuilmeii 
tx potclUte , qulquis ufus non efl. ttrg i. 6,%. 4,ff ieMd^vir, 
Seiomtttjbered' i.io,^,i.ff,decurdt, fitrtoJ^J^b, f^tnctnt^ Hen" 
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dtdtui yoi^iXcnfuit.ss* »• So. Jeqq^ In dubio autem fa^a 
cenfcfur haec procgratoris datio procuratorlo nomioema* 
|if , qua m propri o. 7*/?/^ iMafidrd. de pr§idt^ConcL uu. 
mtm, #. ftqq* Ludovk^ de CdfmMte ConfiL 40. num. //. Decif^ 
ttet.Gen» demercdiufd^eo, n. J. P^id^Menoch. de prtfumpt^ /r^« 
$,pref49- Adus enim feqvens in prsecedcntis czecutio* 
nem fadtus prarfumitur. Menocb, d, conciufnj^ 6c prxcedcns 
reqvcntem limitat acinterpretatur. arg.cpen, deprocurjn 6^ 
Undeetiam dicitur : Procurator remcJ procuratorio nomi* 
fie comparens , fi po(lea comparcatjcenfetur eodem nomi- 
nc comparer^ Seraphin. OiHfAr, Razzai,part.i.decifsp8 n^m 
Etficonnituensnon poteftniHuno jureconditucrc, (impli- 
citer conftituendo, yiderur eo nomine conflituerc, quo po- 
left,videlicct nomine officii & adminiftratior»» quam fia- 
bet. Franeif. Saigado de Somo&a , de Regta prote^* Vi oppreff ' 
ffc. Tom. z,part.4,c. 8^n*26g. 

Qaatenusaba<!loreconftitutus procurator fubftftuer 
re poflit ha^enus traditum cft. Si vcr6 procurator ^ RcQ 
ad defendcndum datus fuerit, Do^ores communitcr ftatu- \ 
iint,iprumftatim,quamprimumcautioncm judicatum fol- 
viprar(licerit,licec lis nondumfit contcftata aliumfubdi- 
tuerc pofrc. Hartm, iit, 7. OLf 7. n, 9. Vmm, dijp. ad 
procejf theit^.num.ii, DoneH,ig^ Com,i2mpag, i§6,Nie<U, Cat- 
yoL in Comm, conciuf §.procurator, 7. Conci^ io,n. 6,arg L 76 ff 
deproeur.M diciturquodpofthanc cautionem przftitanu, 
dcfenfor domini loco habendus (it. Hinc Scrapbin. Olivar» 
lUzzal part,i, decif^ iigo, num, USifiiiidatumefi/inqvit, 
jitdicatumfoi^i^ ipfi procurator non tantut» infiantia j fid tQ* 
fiue cauft fit d$mmu4 , qvta ipfe tenetur judicatumfoilpercSpt^ 
nlat.tit^defr$(urAtor,^rdtionefiii(f eoM/k num^S" 



§• 

Si plures nmul condicuti fucrint procuratores&qvi» 
dem (inguli in folidum, ille qui per litis conteQationem ne- 
gotium primitus occupavit& ita litis dominus c(l effcdus, 
fubflituere poted, ade6 ut ab eo Aibditutus alcerum princi* 
palem C primum procuratorem excludat , etfi in mandacoi 
quo plures in folidum conflituuntur» didum rit,qvodnoQ 
debcat elTetmeliorconditio occupantis. C4p.fi duQ 6, depro^ 
tur^in6to. Quando vero plures in folidum conftitutivi* 
deantur,&aliaad hanc qvzQioncm pertinentia vidapud 
Graiiahum , Tom^ ^« difctpt. forenfzQi, ^ 

§. 14. 

Ec harc dc perfonis fubftituentibus. Seqvuntur fub- 
ftituendar. De quibuseciam hzc generalis nocandacdre* 
gula. Omnes fubfticui po(runt,qui nec propter dcfeduin 
aliqvem impediuntur,necper legis cunfticutioncm prohi- 
hzntMX. cap. I. inprtde procur. in6to, Impediuntur autenij 
ipuriofi > mente capti,& infantesy quiaufu rationis & perhoc 
confenfu dcftituuncurj qui tamen tanquam caufa efficicni 
ad hanc procuratorum fubfticucioncm requiritur: juxta^ 
tradita Cap,2, §. /. Item muti & furdi ad lites»/. ^s-pr^jfJ^ 
procur, Juris conftirutione prohibentur omnes , qui 4 Do* 
tninis primi fprincipalcs procuratoresconftitui nequeunt: 
qualesfuut Decuriones feu Curiales . /«^0. C.dclocat. Mili« 
tcs. /» C deprocur. /» l fin. C. de Lorat. ( qui tamen poft 
litem conteftatam ulccrius repelli nequeunt :/.y. C,//^ pro» 
€ur. /. <f §• 2^ff^ eod. ) cxcepto eo,qui in rem fuam procuracor 
datus eft: vd qui communem caufam omnis fui numeri per* 
fcquitur.<:^. /./.§.-?././?, Q^.r.adlites focminac: l.ii. C.dc^ 
procur. l. §. fin^ ff. ad SC. Velley /. 2. ff^ de R. /. Except. yid. 
g^p.Dn.^iihnJmft6fjtit¥^ef7r^tU.drprocur.»um»4»^cdcm^ 
ires,iLlicnarum litium> /* //* C. de procur.^ th jStcbard. 1« 

B9cer. 
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Bocer. cUf.6. Dijp,6. tbes^sS' J"'^^ Canonico infames. cmh, 
U ^ Zy Cauf^jj.jMd. Zanger, de Except, Ub* 2. csp^ S.nttm^gg„ 
0* feqq. Ruland. de Commifi, parf. t^tik. 4^ CMp^ /y. n. i^.Rii" 
tersb.duitffer.jur. Civil. (f Canon.iib.s. cap. & Minorci ij, 
annis. cAp. Vers. iicet. de procur. in 6to. Pocentiores. drg.tj^ 
nc iic.potent.paCrocin.(f c, Rci criminum./.^.C de procurator, 
Servi : arg. isi pr.C^ §»' lf' cod. Lsi ff. de K. L Excommuni. 
CAti. arg. cap. y.X.de judic. cap. ti, de Except, Fmpcriali ban* 
noprofcripti : Gailti.0lffg6^num,p, Cf iib.z,de Pacpubi^ciz, 
Beffed,Carpzov. Tr, Crim.part.j.q. 14.0. mtm. 29. ^ilrirmb, 
4Mbt*par/,t. tit.t6. Chridianus contra Chridianum ^ Ju- 
dsoinrem fuam, 9Cctc^0 SbfcfcuD^U Tiusfpmgdc Anno 

15U. §> '^trfcm 4u6rgfgmn / verf {£$ (oUt aud^ &c. In Ca* 

ciera ImperiaU qui promoti Do(^ores vel Licentiari non^ 
funt, Ordtn. Cam» bnper.part.t.fit.tg^^iXxx ,de quibusvid, 
Umm. Difp.s^adprocejf tbes, 4.. Bacb» Cmo. adpart,i,ff.tit^de 
Proeur.cap. t^n^t. 

C A P U T IV. 

DE OBJECTO,DIFFERENTrA 

QVA A PRIMO SUBSTITUTUS PROCU- 
RATOR DIFFERT ET EJUS 
F I N E. 

§. I. 

n Ationeobjedti nihil fingularc occurrit in procuratorc^ 
noftro fubftituto : fcd in quibuscunqvc caufis procurato- 
res adinittuntur, in iis ctiamafii fubftitui pofiunt. AdmiC' 
f untur autem procuratores in omnibus caufis, qux fpeciali' 
>cerexeeptaenon inveniuntur^ qualiafuntomniafadlanatu- 
cTavel jure tmpoilibilia arg, i, 6, %*3*ff> LMandat.1^2 % 6.eod. 
4^ ^6.ff. dgF^O.i* )s* §• U i^d, Undc fi illc , qui man - 
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toiiqutjicio 

datum ad hominctn occidenduro furcepit, alium dc fado» 
fubdituenc ) proptcr turpitudinem mandati ncuter altcri ad 
aliquid) fed omnes cx dclido ad poenam obligantur j & fi eF« 
fcdtus fccutus homoque occifus Fucrit > homicidii rci erunc* 
i.tf»pr,(f% i.ffiadL.Corn.deJicar. In judiciahbus cxci* 
piuntur caufz criminalcs 5 ( nifi illarum poena (ic rclcgacio* 
ne minor ) in quibus Jure Civili rcgularicer nec ex parce rei 
procuracor admittitur,& pcr confcquens nec fubflituipo- 
teft. /. /. vers.fed (ffijf,4n per aL caufappeU, Lpen^ff. de puhL 
judtc, L is- C,de MccMfat, quod camcn hodic quoad z^otztSL» 
aliterobfervatur. Isenimctiam in criminahbus capitali- 
bus hcit^ agit pcr procuratorcm. Ord. Chmin. CaroL K drt. 
!/♦ vid, Carpt,, Tr, crimin,part, q^l^dft, 10$, num, 2. (f feqq» i 
quo , quin vrl cx hominis vcl Icgis conccflione inccrdunu 
alius (ubftitui ponit, nullus dubito. Subftituuncurautenu 
procuratores vcl gcneraliccr ad omnes rcs & adiones>vcl ad 
ncgotiafjices fingulares» vel ad adum tancum unicum.^. 

d^procur, in 6to, Ordin. Cam. Imper^partj, tit. 21 , Diffcren- 
ciaquarubfticutusrtn2ff^(r<^2(nttalDa principali procura- 
Tore diflinguitur, in eoconfiftic^quod hic ab ipfo doroinR) 
negotiorum vcl adlionum immediatc>illc vcro pcr procura* 
corcm condituatur. Finc convcniunc primi & fecundi f. 
(ubdituti procuratorcsyucriqucadncgotiavellites admini- 
llratidas conftituuntur. 

C A P u T V. 

DE EFFECTV, 

§. I. 

T TAiflcnus Procuratofis rubfticotioncm connderavimuj. 

^ Rcftat uc dc ejus eff^edu & contrariis, de illo quidcm ini» 
hoc>dc his vcr^iBrcqueacicapitedirpiciamus.tftc^usreipi* 
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cit vcl ipfum procuracorem rubftituturo, vcl fubftituentcm, 
vcl caufx dominum. Ipfe procuraror lcgitimo modo fub- 
(litucusexiDdcconrcquitur potedatcm ncgotia & adiones 
alienas fibi comminasynonminusacipfeprincipalis procu* 
rator, loco domini gerendi arque adminidrandi. Quz ta- 
men poredas terminos ac limitcs recipit ex ipfo rubdicurio' 
nis mandato ^ prout fc. illud vcl eft gencrale vel fpeciale : ad 
judiciavcl negotia 3 cumvel fine liberaj inrem fuam vel 
alienam \ exquibuiomnibus judicandum jquanranrfubftif 
cunpotedas ^ &aniprerranngere, pacifci ycompromitterey 
juramentum deferre^ alienare & alia ejusJem generis facerc 
podic 3 quar omnia hlc explicare nimis longum forec. Hot 
autemmandari cerminos diligenrer cuftodire deber j Illof 
cnimegrcfluf quidquid gefTerir , ipfo jurenullum eft,ncc 
dominopracjudicium facitA/p. C.fl>^r<9f//r* Dcindeetianai 
in hac ipfa adminiftratione omnem adhibere debet diligen« 
tiamacfideliftime omniagcrere» Dolum auc culpam ali- 
qaamGadmirerit,nib(iftitquidem negotium j verumiprcv 
adomnedamnumejusdolo velculpa^^um refarciendum 
obiigacur ,atque direda mandati adione conveniri poreft. 
/. t^.l. 2t. C. Man<Ut. Contra ver6 (i in rem altenam ( nam 
in remruam,propriisexpenfis tenetur litcm pcragcrcrfr^* 
Lio.ff d^procur.) fubftirurusexpenfas fcccrir in negoria fibi 
commifta,iIIasconrraria mandari ajflione repetere ,/.^0.^ 
deprocur. & inrcrdum ctiam falarium cxigcrc poteft» Qvac 
omniaex iisquae pafTim hifcc de caufisa Dd. rarione primi 
procuratoris rraduncur, haud difticulrer cognofci pofTunt. 
Qjemaurem expenfarum & falarii nominehabeac obliga- 
cum , an procurarorem fubftituentem , an ver^ negotioruni 
&adlionumdominum,de eoagemuf in fequentibus- 

Subftitucni perrubflitutionemicgitimdfaftain tranf« 
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fert infubflicucum alienas adiones vcl negottaadminiflran« 
di potc(latem ^ ( quam umen ipfe quibusdam in canbus,de 
quibusyln (eqv. capice. recipere pote(l.)caroque vel omncnl 
quxnbicompetebatyvelcjustancum particulam aliquaifb: 
Ipfeenim ad plures vel generaliter omnes caufas (i fuerit 
conditutus y in una rantum earundem vel etiam certo quo» 
damadualium fubdituere^ U reliquas fibiezercendasre- 
fervare nequaquam prohibetur« t, tn fin» dtprocurAnim 
Cx hac autem per rub(\itutionem fada adminiQrationis 
translatione ipfi fubflituenti adverfus fubditutum dirediaL^ 
tnandati adtio. ad confequendum illudadquod fubflitutut 
obligarus e(l, competit. l.g.%.^,Jf.MandAt^Q\iztr\y'n enim 
procurator primusaliena negotiamandaverit,& ipfius di« 
rede mhilioteredcvideatur^ quiaramenipfeOominone* 
igotiorum adione mandati direcfla tenetur, &ncejusper 
indiredum intcrcd ) negotia i fubdituto diligenter & fide- 
litcradminif^rari, proinde ip(e quoque contrafubftitutum* 
dircdam mandati habct adioncm. ^./.<f.§.j. C< ibiAnt.Fik^ 
berJ.2S ff,del^(g,geft, An ver6 procurator fubftituens 
fubftituto obligctur , & quidcm proprio nomine, ita ut ipfc 
expenfas ac faiarium de fuo prarOare teneacur,quaeritur ? Hk 
primo diftingucndum videtur inter procuratorcm in rcm^ 
ruam,&inrcmalienam ,i principali conflitutum. Ulem 
rem fuamconn^irutus omninooblfgatur,&defuo falariam 
atqucexpenfasprarftaretenetur. Ipfumenim ficutomnCi 
lucrumexlite ccfTa proveniens ,.ita etiam difpendium > sq^ 
ac dominumfequitur deaB. empt. St proprcrca_. 

propriis expenfis fuoque pcriculo lit^m perapfcrc debct. /, 
^•.ff.deprocur, Procuratorautcm in rem aiienam,(jad- 
huc alia domininegoria adniini(trct>& penesfe aliquas e- 
jusdem res habeat . quibusfubftituto farisfacerc poflit, ipfo 
quidcm procufatononominei utniminnnexiliii domini 
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bonis quz adhuc admini(!rat| latisfaciat, convcniri potcfl, 
Mrg' /. 4,ff.qvodjufM. /, 6. l. 7^%,i. ff, de Inft.A^i. L 7,%^n,ff 4d 
SC\ OMaced^ Verum proprio nomine non obligatur , ncc 
ex proprio parrimoniorcgularitcraliquidpracQarc tenctur, 
EtcnirDcertifHmi juris eft, hi omnibu;contradlibus^ infpi* 
ciendum cfTe , quid intcr contrahcntcs adlum fit, i,34,ff.de^ 
R, /. /• 4i^pr^ff, de V. 0, Et G illud non appareat, verifimilir 
bus conjcdturis invedigandum j ex quibus (i condct anif 
mum fc obligandi non adfuKTc , nulla nafcitur obligacio. Ij^ 
j. i.ff^ de 0. A, /. /, §. 4 .ff, deConft^pecun^ A dlus eni m ul* 
traagentiumintentionem nihil operatur.4^^«/./^ ff.de Ret^ 
Cred, Inhujusautcmprocuracoris fubf^irucione , fivere- 
fpiciamusad fubQitucntcm , Gvc ad (ubftitutum, non hoc 
adum videcur, uc ipfc fubflituens fuo nominc & dc proprio 
obligerur,vcI ad falarium vclad cxpcnfas : Subflitutus cnim 
rcit^&cxipfa rubflicutione ( quam procuracorio nominc^ 
fieri prarfupponimus. >/W.§ luprdced. cap.^.) cognorcirjrub" 
•ftituentem non fuo proprio fcd procuratorio nomine triaq* 
•darci&txofBciocontrahere , undeillum non aliter quam 
perfonam cxofHcio contrakcntem intueri potcft^&Gcin^ 
•ea quaiitate in qua ipfe fcit illum contraherc. Deciu^ Confi/. 
.i^i.num, to, Aliter fiillum obligare velir, illud ut cxprimarr 
•& fpccialiterirubftitucnteftipulctur, ncccflecft. L6,%.i.ff, 
'deNeg.gefi, Ipfc vcr6 fubftitucnsco ipfodum procurator^o 
nominealienancgocia vcradionesmandar,i>t^nt)rr a(d^<^ 
NN« ht^tiut HfiWCkih rubdiiuircc , fatis oflendit , quod non 
proprio nominc fc obligare vclii arg, l. S4' Neg. geft^ l,4S, 
§. I. ff.de ndmtn. peric. tut. l, 2S ff de proht, VidcBc- 
- ncd. Carpzov. /''^. 4- Rejjfonf. So.n* g. \A>\ fcribit : cum c^ntra- 
bens tn ohL gatipne r^atnt^u Vel perfonAm fuiprinctpalisynjel 
wegotium CT cAufim , ql^am adminftrat , y>erbu diftrtia expri^ 
mtj, ra hjtc e^mmM duiium batet i^^vifpcq^^od hoc ipfojier^ 
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findm fudm excipere intetligatur > nec ultra intentionem olfltgA' 
tio T^ires/uas extcndtt : (f inpraced^ num.d, CateroqutnfidtM 
voluHtMte admintftmtorisJeipfHm obligandi non appareat , in^ 
eluhio nomine admtniftratioms quam gerit contraxtJfeTfidetur ^ 
nc prQptereanec tpfcmu convemrJj necut de fuo propriefbhdt 
eondemnaripoteH. Idem pod mulcos i fe ailegatos , docet 
quoque Berlich, pArt. i. dectf ij^ n^ 6^ dicens : Ulficunqy>e fit 
mentio offtcii in a/i^lfo inftrumento , tum $f non proprto nomine^ 
fid ratione offi:it contraxtffe (f promtfiffe cenfetur, & Barcol. in 
i,fin.Jf,deinflit, a^, Contrahens nomineofficii appofitOi 
in dubio nomine officii concraxifrc videtur ^ & finico officio 
non tenetur. Hinc JCtus Scxvola , c\\i'\ini.uit.fflde Infttt, 
mB^ Inditorem finito officio obligatum efTe &conveniri 
pofTenegat j hanc unicam rationem addit, quia contraxic 
ex officio ; quod nemini debet enfe dzmnoCumJ.j.fflteftam. 
quemadmod.aper, Nam zquumefladeum pertineredam« 
liuro , ad quem fpedat commodum. /. ^^p^ f.de Itered. tel 
iitSF« '^end^ In noflro autem cafu^^loquimur enim hic de pro« 
curatorein remalienam ) ad procuratorem fubdituentem^ 
nullum commodum pertinet; led quodcunque ille ex admi« 
ni(lratione& negotiis commifTis confequitur, domino rc 
ftituere tenctur. /. to, § f.ff. UHand. i, 46.%,4, ff,dc procur. 
Sicut itaque bonz Bdei non congruir,de alieno lucrum fen- 
tirej ita aEqvitari quoque contrarium videtur , ex aliena 
dimnum accipere. i.zo^pr.fif KMand^ Hve , uti Ulpianut lo' 
quitur, grave edifub alieni compendii emolumento anceps 
damnum fubire. /. 4»princ. ff.de junjur inlit. Hinc in hu- 
jusmodi procuratoremnon datur adio judicati./. 
ff.derejtidtc. i. zy.infin^ l. iS-ff* deprocurator^ isque non ali- 
cerdeevidione obligacur, quam (i illam (uo nominepro* 
mifcriti vel fuam prodominofidemadftrinxerif. /. dj.ff.de 
procnr. non obftaote /« 4p^ ff, Mand.Uic* Burguad, in tr. de^ 
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ttfia. CAp, num. 6.pag, 2^4* Anton. Fsber, in Cod. t6. /. ///», 
$0. def. 6,(f Hartm. tit.j^olf.i. num, 2^ ubi ait : Idem dicendum, 
^kAndo A&tu refptcit utrumqve-^ dominum (f procurAtorem^ 
ipfe CMtrabit procuratorto nomine , nam tunc obligatur fi/tu 
( effeSiualiter fcj, uti loqlfitur Bald. in l. ult ff.de Injlit, adl,) 
dominus, FacithSic pro fentcntia , /. /. ^fin.fflqvodjujfu.h 
ij. C. de admin. tutor. /, /, C. ^and» exfah, tutor. /. 7.^ 
eod. jun^. d. /, /. %.fin. ffl qvod juffl Plu rcs pro hac fcntciv- 
tia Dd. adducit Joan i Sande,//^. 7. def. /. ubi in finc ad- 
dit. incuria( Frifiorum fc.) judicatum e(fe, hcrcdempro- 
curatoris proptcrca non redd conveniri cxco, quoda dc- 
fundo procuratorio nomine geftum cft. Et gencralitcr 
kx'\h\tC2T^z.Juri^pr.forenfp^ t. conft.{2.def.i4M,s^ non va- 
Icrc cxecutionem in bona illiut , cujus nomine contradum 
non eft. Sed quz hadenus dida funt , regutamdemon-* 
ftrant , quae fempcr przfupponit procuratorcm verum {yid^ 
i.t.%:fin,ff.flfodjujfJprocuT3^toT\onommc ,bona fidcfub- 
ftituisfe , & terminos mandati non cJiccfrifte, arg. /. 4^, §./^ 
de admin. peric, tut. /./. §. //. /. //. §. j.^ de injiit. a£f, vid, 
Bened. CarpzoHs, Lih. 4*^fff» So.n. ti, & fiqq. U n de fua fpon> 
te fluitjfiproprio nomine procuratorem dederk , rpfunL» 
dc fuo obligari , per ea , quac fupra did!a funt. Quod etiam 
diccndumeft, fi ipfe exprefsd fidem fuam interpofuerit, & 
pro domino fcfcobligaverit , arg. (^6j.ff, de procur. l.s. §. 
ff. de adminipr.rer.adciVtt, pertin. /. //. C. de adminjutor^ 
Idque fadum efTc cxiftimant , fi procurator fuomm hcre- 
dum feceritmentionem pcreaquac tradit Berlich«^^r/w. 
decf.14. n^t.(^ deciftj.^ico\.EycTh.)UT\ioTyo/. 2. Conf/. 6^n. 
SS' Hartm. Piftor. Obf^o. Ben. Carpi. /. 4. Rejp.So.n.^.viA.in» 
(hW^j.Obj 2y.n^ ^^X^Tpz.Jurisp forenj part,2.ConJl.i^^ def4. 
n,6.infin. Itcm fide fuoaliquid fubfticuto folverit, illudra' 
pctcrencquit ^liceti^ cautac domioo;qui fort^ folvendo non 

€ft>i<i 
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eft, id recuperare non pofTic* Sibi enim impucec,qved officti 
tcrminot egreiTus de fuo pro dominp folvic^ad qvod non co« 
nebacur. iJ.infinJ^^^ffM CondAndek.CufAcJtt Pdpim. Ls^e- 
^nf.adl s7»€od. $. }. 

Procuracor in rem alicnam>qui alium fubflicuic , pro- 
pter hanc fubflicucionem eciam obligacur caufae (ive adio* 
nis Aomxno Jj.%ij.ff.Mdnd.L2S^fj\deNeg.geft. in qvancum ve- 
r6,&adqvidipredomino obligccuride eo non conveniunt 
Dodores.H^rcm.Harmanni /iV S.ohfj.Hum,jSQ^\h\i : Proco- 
ratorem raaperiailo fubflicuere» 6l de omni co ceneri,q vod 
Ifubdicuto vel negligicur vel male gcricur./fr/.^.C. de pro* 
cMr.(f c ueod.m6to. Q;jodipfum eciam probar Ancon« Me* 
ftXiizJ.$^controv.c,i6^erJji,C.deprocur^%ti\\c\i. pdrt.i dee. 
i74*num*26^(f ftqq^ ubi hoc adcd verumcfle exidimatyUC 
ipfe fubl^icuens nec adtionibusfibiconcra fubAicucumccm* 
pctcncibus ccdendo \\\itxtW.Anton.FAber^4ddJ g. infin. Sa* 
licctui dd/J.C deprocur. num. ij, diQinguit : an fubfticuerit 
proprionominepoftliccm conccftacam j anvi poccftaciii 
domino conccffac 5 &hoc in cafu an dominus ccrtam pcr(b- 
nam fubfticucndam nominavcric,anvcr6 non. Nos,falvot- 
liorum judicio, diftingucndum cflc cxiftimamuf , an proca- 
rator fubfticucns in ipfa fubfticucionc & fubftituti elcdione 
dolum vci culpam aliqvam ad miferic , an vero omni culpa^ 
carcac. Priori in cafu vcram cftepucamusBcrlichii &Ancon» 
Fabri fcntcnciam,quod ncmpeipfc cencacurdeomni fubfti- 
tuci fa6to,ica uc ncca<flionc$cedendo liberecurj qvia con- 
vcnitur ob propriam culpam,qui ipfc , minus idoncum cli- 
gcndo,occafioncmdcdicmale fubfticuci adminiftracioni & 
damnoab ipfodato. Qoi auccm occafioncm pracftac,dam- 
num fcciftcvidctur./^i^.^.^.jf:^^/:. ./yW. Hinc&dominuft 
qvi in cligendis famulis nepligcns fuir, rcnccurdcdamnoi 
fiiaiulo in commiftb ncgociodaco.rfr^y.^7,§,//u^,/,Nim do- 

minos 
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nos ad fuum miniderium bonos e ligere oporret,& explora- 
rc cujus fidei & cujus innocetix fint-y.7«§.^ ff.Naut cai^f.ftd' 
biul.l pr, ff.de puhifCAft^ alioquin mala famulorum eledio 
proprix ejus culpx dk^kTihxtnT^deiM-l^id.J obMerm.Stamm.de 
firtit^perfonal, /, f./^. Cf* /j. Berlicb.part.4f.. concl^24.n.io2,(f 
fif^j,Carpzpart,4.Jurispfirenf.conft, /7. defin. tj, (f t^, Facit 
pronoftra rencentia/.-?/,§^« ffMNeg.geft J^i.in finff.fi menf, 
faifmod. Atq^ de hoc cafu etiam Merenda & Anton. Faber 
loqvi videntur: qvi pro rationc decidendi hoc unicum afFe« 
runr,qvia procurator tenetur de omni culpz.i. /j,i.2i,C,M4nd» 
Brgo ipfi culpam prsfupponunt. Pofleriori in cafu, fi fubfli- 
tuenti nulla imputari ponircuIpa,ipre qvidem etiam obligi- 
lur/fednon proptcr fubftitutioncm, qvam licitd, vel cxdo- 
ftiini voluntate , vcl ex Icgii conccffioncfecit j nccproprcr 
culpami qua ipfe caret j verum tantum eam obcaufam, quia 
ipfe fubftitucnsratione damni k fubftituto dati habet a(f^io« 
ncm contra fubfticutum. /, S- §• fbi: tenetur autem ^(^ts fc^ 
^imandAlfit alicttigerenda negotia ejus ^ quiipfe filtimanda' 
verat ) quiaagerepotefi^ff^ CMandatU. 2S.ff. de N, G. proin- 
dcillii ccdcndoliberabicur. QiJodcunquc enim quis tc- 
netur eamtantum obcaufamy quia habec adlionem, dele- 
gatiof.adionisiftius ceffio habetur projufta prarftationo. 
/»//. infin, ff.de pecui, /. 16, §. fin, i. 20.%^ /7. ff^de bered.pet, 
Ethocverum cftc putamus, fivc procurator fubftitucritex 
conccftionc domini,fivc ex legis dirpofitione, Hujus enim 
hiceadm, quzilIiuseftvisacpotefta$« Ethoc modopro- 
curatorin rem alienam conftitutusdomino ratione fubfti- 
tutioniia fc fadac obligatur. Procurator autem in rem-» 
ruamdatuS|Cumomnequidquidadionibus ccftis exadum 
fueritfibi rctineat, necquidqvamcedcnti rcfticuerc tenea* 
tur/ /. 4, /.^, de procur, i, jt.pr, f, de aSl^ empt. adeo ut fi 
emoIumeaturolicisrcrpiciaSyipfeproaAionis domino ha- 

F bcatur; 
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beatur: Fetr, Gudeltn.de jur, nol>iffl Itb* 4, cap. 4. pMg-t^S* 
idcm eiiamiiberamrubflituendi habec potcflaiem, nec co 
liomine ad quidquam domino feu cedenci cft obligatut. hb* 
jfS C. de donatt f , /, de procur, in 4(9^ 

§♦ 4- 

Caufae f, adionis dominus, quatcnus proptcr fadunL» 
fubftituti direda mandati adione cum fubditucntecxperiri 
ponTu pneccdcnti traditumcft, Contra ipfum fubftitu- 
tum vcro ftridla juris rationc doniino ncgotii f litis nulla-» 
compcttt adio vquia pcr liberam pcrfonam altcri obi'gatio 
non adquiritur. /.^<f. §. tj.ffde K. 0. §,^. // /. ^ie tnut, 
Jiif>ui. vid. tn. CzT^ZQV.jHrsfpr.forenf. part, >. tof^ft. ip. def, 
20. Bach. add §. DoncII. cnucU ith. 12. cap, /7. Fabcr, sd. /. 
tj. §. 2s. ff*. de a6l. empt. /. 6S»!f. deprocur. /. jt, f, de Neg. gefl, 
^ibi cradunt varias hujus regulac cxccptioncs 5 quarum ulti- 
fna haudeft,fiprocuratorexrc& nominc domini contra* 
hat^ tunc cnim utilis i legc domino datur adio advcrfus 
cum ,qui cum cjus procuratorc contraxit. Ec hoc non.» 
tantumin procurarore Judiciali obtinet j /. ^<f./» 27. infin^ 
/. 2g.ff. deprocur, fcd ctiam in Extrajudiciali. / 1}, §. 2f.f.de 
aB, empt.Oidend. cl. 4, aii. i, Quia itaqucprocurator fub- 
ftifuen$,nomineprocuraiorio, ac Ccprincipalitcr& quoad 
cfFecflum cx re & nomine domini contrahit cum fubftitote^j 
rcd^ quoquc inde concludicur , Domino advcrfus fubftitu- 
tum uiilcm mandati adlioncm dircdam compcicrc. Si- 
cutautem cxcontradu procuratoris, cx rc & doHiini no- 
mineceIebrato,domino utilis drredla, ifa etiam hocipfb 
in cafu illi , qbi cum procuratore di(Jto modo contraxit,uti- 
lis contraria cbnccditur mandati adio advcrfus dominum-i 
procuratoris.///. §. 2yjf.de a^. empt. Qtiandoenirti fub- 
ftitutus cum procuratore mandatum ftjbftirurionis rccipien- 
docontrahitjfcicns cum talcnicilc, &cx officio ncgotia.^ 

domiai 
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dominigererc, procuracorem quidcm tanquam perfonam 
cxofBcio contrahencem , dominum vcr6 omnino quoad 
effevftumfolucionis rerpicic,cjusque« ceu commodumfen- 
tiencis cx illo contradtu , /. i.fflde inftit^ aB, fidcm przcipud 
requitur,ac perconrequens illumquoquc obligatum babc' 
bit. ATg, Uio,%, s^ffl MAfid, l. }i.pr.ff^e Neg. gefl. Arg. i. 29. ff. 
deK^ c. §.yf«. /. ^uodcum eo y>/ in dlien. potefl. Cujac, in^ 
pArafie. C.deinftie, a£1. Hinc fi procuracor inflicorem prz- 
pofucrity^ eflfpccies fubdicutionis )adio innitoriaccianij 
advcrfus ipfum dominum dacur ,ac fi ipfc pracporucric. /. y. 
%.fin.ff,de inftu. aB. Iccm fi quis juflu Procuratoris cum-. 
iervo contraxcrit, adioquod jufiu adverfus dominum pro- 
curatoris datur. /. /. %Jin ff quodjtiffu^ Uhdc cciam cft,qv6$l 
reguiariteradtio judicati utilisin ipium Ijtisdominum com« 
i^ti^x.. i. 4. pr.(^%. fqq.ff.de re judic. Videtur enim intcr 
licigantesadum,utindominum, cujus omne commodum 
e(l & incommodum, detur judicati adio. Ca/pAr^Ztegler, 
comm. conclup Ad Aur»prAx* Nicol, Calvoi. prd. de inftAni, 
in genere^ num, . 

C A P U T VI, 

DE CONTRARIIS. 

COntraria vel ipfam fubftitutioncmab initio impediunt, 
vcl fadam rcfolvunt. llla cx prioribus cognofci pofiunt^ 
dehisce in hoccapite fcdad fincm properantes brevitera- 
gcmus. Modi autcm , quibus fiibftituti t^t definunt,& il- 
lorum officium finitur, praccipui funt Mors& Contraria^ 
Voluntas, Cum autcm hic tres perfonae incervcnianc , do- 
Oiinus caufae fivc adionis; procuratorprimus )&fijbflitucusj 
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dc fingulis feparatifn , & quideni prim6 de domini 
itiortcagendumcrit, Dominusnegotiorumnveadionifi 
(ireadhuc integra moriatur^dc fubflituentis, &rubnicuti 
t>fficium reguUriterfolvitur, ita uc nec illi mandatum im« 
plcrc tcneantur,nec fi implevcrint, hercdcs domini obliga- 
tos habeant. §. io,L KMandJ, 26^ pr,ff,L ij* C. eod, L fin.ffl 
defolut. Si ver6 moriente domino res non fit intcgra , fed 
fubdicuti procuratoris intcrfit, mandatum ncgotiumpcr« 
"iici , officium ipfius non finitur. H. Zoefitu in D. tii. C^fAnd. 
». 24, Bocer. c/. 2. Difp^ 6, th, 7/. liiS^ptr d, /. if . C Mdnd. (f 
%.to.L eod. Hinc fi vel fubfiitucns vel fubflitutus litcm.» 
conteflatusfit,aut dominusadionis pro fuo procuratorc» 
confentientc cautioncm pracftiterit,licetpoItcaIitenccdura 
contcftafamoriatur dominus jfubftitutus tamen oflficium-» 
fuumliciri continuare potc(l,im6 tcnetur. l.t^.pr.ff- L2$m 
C deprocur. l, 2j.ff, d. Rejud. Bocer. d. dijp. th. ^j.lit D Bemb, 
Wurmfcr^ tit,s» Obferv. tj. n. /, £5* 2. CMynficent. 2. obftrv^g^: 
ncc novomdiget heredum mzndno. argj. 17.%^ t.ffde ptO' 
cur. Hartm.Hartm,r/>.7.04/O,»./. qui tamcn pracccd. nura. 
4. hocipfoin cafu citationcm hcredumad rcdfTumcndunu 
proccflTum ncccflTariam cfTc rcribit,^^r /. /. C^Ji pendent.af' 
peli, Idcm quoque traditZafius adl. 2^>n^ 6,ff, de re judic.per 
d. i. /, t.fipend. appell. ex qua tamcn hoc ipfijm minime pro- 
batur. Non cnim loquitur de cafij quo pcr procuratorcm 
judicium cocptumeft , nec uUam reafrumcndac litis mcntio- 
ncm facit. Et ncccititas proccflTum rcafiumendi noncx ju- 
reCivili, rcdcxconfvetudine origincm trahit, Carpz^lib^. 
tit. 2. Re/p, 24. num^y & moribus rccepta eft : Xlmm.difpnt. 
adproccfif jjh.j.n,4y.ibi : injuretamen findamentum habert^ 
non videtur. quamvis Gailii judicio non finc Rcipublicse 
damno. /. Obf.t^. n. 7. Jure Civili nec mandatum, nec in- 
flantiahocincanipcrtnortcmdomini finicuT) nullumque 

dubiutn 
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dubium cQ, procuratorem fine novo heredum mandato aut 
licis reaflumptione in caufa procedere 6c litem hnire pofTo. 

2jtC, ^cj^rocur, Exiftimani quidem nonnuUiy/.j^^.ni- 
hil facerepro noflra fententia, vel quia ind-l. arbitriunu 
fiiocuratoris non videturexclufumyan velitin ^udicioma* 
nere vel non ^ vel quddd. 1« i;. hodie videatur correda per 
jv//. deprocHr^it, vel quod novum heredum confenfuni 
Aon exdudac , fed praefupponat. £nimver6 procuratorem 
tenonamplius integra regulariter etiampofl mortemdo* 
mini mandato fufcepto renunciare non pofTe, antea proba» 
vimus ex 1, 15. pr.fF.de procur, Ad fecundum refpondemus, 
generi per fpeciem derogari , fed regulam generalem per 
exceptionem rpecialem nonabrogari. Dejure Canonico 
morteRedoris Ecclefiz finitur mandatum procuratoris pro 
Ecclefia conftituti. C/em. ult, Kittersb.d, differ,jur,Civ.(f 
CAnon,lib,s* cap^ 12. Rosbacb. de differ, Civ. (f Canon, libtj^ 
tit, 6, n,4, Verum omnium procurarorum mandatum pod 
4iteniaConce(latammortemandantis6niri,nequeind«Clem* 
neque in alto juris Canonici loco conftitutum reperitur* 
Corredoriz autem conQitutiones nrid^func accipiendar» 
necultracafum, dequoloquuntur, extendendz. Tujcb.lit. 
C.c0»c/«/tfi<f.^*/>Tertium >nimirumin d.I.i^ przfupponi 
novumheredum mandatum ^adedut nnonaccedar,omne 
quod pofl obitum domini adlum eQ > inutile efiiciatur j non 
cantumpodulatumy fed verbis& menti JuQiniani contra*^ 
riuroeftj utpotequiind. I. ij. non fcfe fundat tnnovo he- 
redummandato, fcdineo ,qviid ipfe procurator fadusfic 
litisdominus, & inl. ir. ff. de procur. JCtus Ulpianjlliui 
decifionis caufam reddiCy quiadominus ante mortempro 
fciente procuratore cautionem prxfticit > Sc fic res integra^ 
cfredcfiir. Vid. Mynf 2. Obfertf. 84, Umm. dtjput. adpro- 
ceffj. tbej./^9mm.4s>\ibi addunr,hodic>cum cjusmodi cautio 
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iaminde abinitio mandacopr^curacorio inferacur^manda" 
cum procuracorium morte domini eciam ancelicem conte' 
ftaura non finiri. DilT. Dn. Carpi. lib,}. Rejp. n.n. iiabi:4dU 
ttt nec defkn^itprocHrAtor ulterms iitts dominm babeMtur /. . 
/. 27.ff.de Re judtc. utproptereA nol>o ac jpeciAli ntAndato omni^ 
^ioopusfit^ Moribustamen noAris heredcs domini in judi* 
ciumadproce(rum reafTumendum cicari folent. X2(.do 
Ahno §, Da tn «n<r €ac^. Bened. Carpzjtb.s. Refi, 24, 
Wacch. Berlith.^4r/. /. concL 27, Umm. d. /. ut nimirumcon- 
flet, an velintlicemconcinuare, an vero cederCi ucpoceli- 
tis facie per mucacionem perfonx non mediocricer immu^ 
tata I verba func Ziegleri in Comm, eoncLad aur.pr4?c, Nico/. 
\Calt>o/,prdiud^ de infiantia ingeneren^ z(f. 

§• h 

Morceprocuracoris fubdicuentis) fubflituti officium.* 
finiri. generalicer & indindd negac Joan Papon* iib, 6. tit.4^ 
arrefi. //,ubi eciam ica in arreflo Parinenfj judicacum effc re^ 
fert. Nec moribus noflris reanfumptionem iicis efTc ncceiTa- 
riam > tradit Ben. Carpz. iib.s* Refp, 24, n.s6, Seraphinus 0\u 
var. Razzalius part. /« decifi ipj, diilinguit , an morcuus fubfti* 
tuericexpoceflacelegibusconcenTay an ver6ex dominiper* 
inifnone« Prioriin cafu, re adhuc incegrl,excingui-: ro 
ver6 non incegrSi, uc & in poderiori cafu durare mandatumy 
ibidem docet. Quam rentenciam eciam pod mulcos alios 
probac. Macch. Bcrlich./^r/./.^/jpf ^.27^. n.io. ii^ 

§♦ 4- 

Subfticuci morce , fi is incegro negotio deceflcric, fini- 
turejus oflficium»/.^7.§.j?^A/4W,adc6 ucfi heredes maii' 
dacumexecuci fuerinc, obid tamen non habeant mandati 
adionem. ^.§.i. nifi cx crrore hoc fecerinc» Lsj.ff.LMan^i. 
Finn. ad §. 10 J. eod. fecus^fi res ancc ejus monem incegra.» 
cffc d^^ituiJt!i.%^6.ffJeiii^jvinotanfAmJ^d^zhofifadirefc9^ 
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X* ttt. deprocur, n,ii. qvcm fcqvitur Dn.H. Hahn,/» f/ot, d^n* 
ubi hoc tamcn linnirat hifceverbis: Kamcum hodierni & 
illi procuratorcs qui judicio Camerali& Principum Dica' 
ftcriis habentura calleantartem& fcientiam in (ingulister^ 
minif^ fingula qv3i(amdo^e&nervoreproponendi,quanu 
privati ignorant ^ propter e]c(!lam perfonat induQriam& 
fingularem qualitatem, quxin herede non eft, ejusmodl 
procuratoris morte & ipfa obligatio Hmul commoritari 
Quac ultima tamcn verba //>/fW obligationem somniori: necef« 
fario reftinguenda funtadobligationcm negotiiperficicndi» 
Ingenerc enim obligatio mortc contrahentiumnonfini- 
tur,rcdobHgatio & cxindc defccndcns adio etiamin con- 
tradibuj,qui morte exiinguuntur ad hcrcdes transmittitnr*» 
l'35*ff'profic,<\UQd in rpccicqvoque dcadlione mandatidi- 
citur, /ff/. 26.prJ,sS,fr. C^fandatd 

Vcniamus ad contrahentium voluntatem , qvae vcl ab 
iniu6 decUratur,ri vidclicct procurator ad certum tempus 
fubfticuatur,vcl cxnegotio finito Qo)\\g\iUT. Fid» Bocerxlajp. 

dijp, 6.tbes.jS.(f fcqq. Omncs ficx poft fad^o confcntiant 
in mandari rolutioncm,qvin illud finiatur& fijbftirurus pro- 
curator eflTcdcfinar, nullum eft dubium,§.«//»/. ^ib.modis 
/^ii^.o^/rg.modopoft lircm d fubftirutocontcftaram adverfa- 
j-ius non conrradicat. c.ii.X.d.procur.l z^.pr ff.cod^arg.l.^.^ji, 
ff, depeculjunci. /./. C.de 0. A. Idynf cent.$. obfer^v.^^.n.y 
Bachoyt.ad.Treuti^vo/ 1 dtJp.lXjhjo Itt.C Solus vcr6 ncgotii 
vel adionis dominc) contraria voluntatc madatum jurc non 
revocat,nifi rcsadhuc fit inregra,vel|ufta probctur revoca- 
tionis Q^u^^y^ p.l.Mandat.t.ti , § penff.eod /. t6»^ ^»fi^^ ff 
procur./^M.C.eod.Q2P^^ fijbftitutum diftir.guendum,an ft*b- 
ftitucritexdonuni concefTione^anexpoteftate lcgis, IHoca- 

fu,licct rcs adhuc fit intcgra,rub(liiutioncm tamcn re vocare 

Siequit, 
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' XitQ^yxxttC-j.de procMr.tn 6t9.Hanor.compen. /Mr.Canon.itl;./.tit.sj.n.ss, 
nifihxcipfa revocandi poteftasipfi fpecialiteradominoftieritcon- 
celTa/i.c.i. C^wifuul i.DecretMl. /*>.i^.»^,quodhodic communiteiL» 
Heri folct , addita mandato procuratorio tali daufula : ginCfl oDft 

me^t 2iiTf^t;*'SnmnlD an fclnc jlatt fcgcn / iinD fubftituiren / mtci) Ccn 
©cwaltfo cfftc^ if)mc bclicbct / micDcc m ftcj? jnncf)mtn unD fc(ber 
ju banDIcnic. 23ui'tcmb- SanDr. part.t.tit.ti.pag. ss. infin. Pofte- 

riori cafu (i ex poteftate legis fubftituerit , re adhuc integra, revocart 
poteft fubftitutionem , quod ctiam fieri cenfttur , fi alium fubftituc- 
rit, 4r^. /. f.fin.ff.deprocMr. c.pen.Xeod. Cacterum renoninte- 
gra,nec hoc ncc illo cnfu,revocatio fine jufta caufa admittitur , peL» 
jura fupra de domino ndduda, Honor. d. l.t.$B.n. sf, etiamfi dominus 
potcftatem revocandi concelferit arg. l. 21, C.d. procMr.L 17. ^fc^^j-ff' 
eod^ Tnndemetiam folvitur fubftitutio contraria fubftituti volun- 
tate» quz Renunciatiodicitur, & admittitur,fi rcs adhuc fit integra, 
/. ;/. /. d, AfanddtJ, 22.jf.fin.(ff U.fe^^.jf.eod. Si ver6 resampliusin- 
tegra non fit, fubftitutus fine jufta & lcgitima caufa & ejus cognitio- 
nc fubftitutionircnunciarcnequit l.g.jf.Mlt.^ li fe<fq. ff.de procMr.d.l. 
22.f.fin.(ilife^^.jf'Mand.d.f.tt./.eod. cui fruftra objicitur /.j.C.</. O. 

A. Unde hodie !n Camera , aliisque bcn^ conftitutis JudiciiSiCUtn 
domini mandato ftatim cautionem inferere foleant, ne quidem antc 
litem conteftatam , utpote re non amplius integra , mnndato procu- 
ratorio rcnunciare licet. .Gdil.t,obf.46,n. 3, d ohf y^f./r./*. Mjnf 
t. S4. Umm, dtjp. 3. ad proceg. th. 7. n. 44-. 

§. 6. 

Qux ha<5lenus dida funt de modis fubftltutionem dlffolvendi, 
ca intelligenda funt de procuratoribus in rem alienain. In procura- 
toribus autem in rem fuam, tnm fubftituentibus quam fubftitutis res 
aliter (efehabet. Hrcenim fubftitutio in rem fuam regulariter ntll- 
lius morte finitur, fed ad hzredes transmittitur : etiamfi res adhuc fit 
integra . /. 33.C. d. donat. nec re etiam integra revocari poteft. /. 2f.ff 
de procMr. vtd.etiaml.^s-ff.eod.mutuo tamen confenfu partes refilire 
polfunt-, etiam rc non integra , modo illud , quo res intfgra cfledc- 
fiit, rurfus in contrarium agatur. dr^. fi»fin. /. ^vi^. modMig. 
f^U» ibi Bach. f^tnntm.l. /. ^ 2.C. QMand, Itc. 
mb empt. difced. 
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finAm fuAtn excipere intetiigatur j nec ultra mtentionem olfligA' 
tio T>ires fuas extendit : (f $n prAced^ num. 6. Cgteroqutn fi dtM 
voluHtste adminiftfTatorisfe tpfum obligandt nonappareat tin^ 
du6io nomine adminiftratioTus quam gcrit contraxtffe "pidetur ^ 
ac proptereanec ipfcm€t conventrl ynecut de fuo propriofotpat 
eondemnaripoten» Idem pod mulcos i fe allcgatos > doceC 
quoque Bcrlich. fart. /. decif is* »• tf. dicens : lllficunf0e fit 
tnentio officii in aiiqlfo inftritmcnto , tum is nsn proprio nomitu^ 
fidratione offi:iicontraxtffe (f promijiffe cenfetur^ & Bartol.m 
Lfin.ff, deinftit, a&, Concrahens noroine oflicii appoHtOf 
in dubio nomine officii concraxifrc videtur » & finito ofiicio 
non cenecur. Hinc JCcus Sczvola , c\M\inl.ult.fflde Inftit. 

Inflitorem finico ofScio obligacum ciTc &conveniri 
pofTe negat , hanc unicam rationem addit, quia contraxit 
ex officio 5 quod nemini dcbet cflTe damnofum. Ijff.teftam, 
quemAdmod.aper, Nam zquumefladeum pertineredam« 
hum , ad quem fpedac commodum. /. %*9» ff.de bered, "Pel 
M^tt^end, Innodroaucemcafu^^ioquimurenim hicdepro* 
curatore in rem alienam ) ad procuratorem fubdicuencenij 
nulium commodum percinet; (ed quodcunque ille ex admi- 
niftracione& negotiis commifTis confequitur, dominoro- 
ftitucre tenctur. /. lo. § f.ff. LMand. /. 46. §. 4. ff^de procur» 
Sicut itaquc bonx fidci non congruit,dc alieno lucrum fen* 
tire^ ita atqvitari quoque contrarium videtur , ex alieno 
damnumaccipcre./.^tf.^r.^cJi/4«i/. nve,uti Ulpianus lo- 
quitur, grave ed/ub alieni compendii emolumento anccps 
damnum fubire. /. ^.^princ. ff.de jurtjur in lit. Hinc in hu- 
)usmodi procuracoremnon dacur adtio judicati./. 4./>r/xfr. 
ff, de re judic. /. zy.infin. /. ii.ff, depr§curator^ isquc non ali- 
cerdeevi(!lione obligacur, quam (i illam (uo nominepre- 
mirerit,vcl fuam prodominofidcmad(\rinxcrif. L67.ff.iie 
frocur. noa obftaote /« «/^. ff. bdimdMic^ BurgumU in tr. dcj^ 

Evta. 
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i^i^tCAp»)2^num,6,pag,2S4» Anton, FAber,m Cod,ib,i,tit, 
^o, def, Hartm, tit.y^Obfi, num» 2^ ubi ait : Idem dicendum, 
^kando 46im refptcit utrumqvci dominum procuratorem^^f 
fpfe c^ntrabit procuratorio nomine 9 nam tunc obligatur folus 
( efedluaUter fc^ uti loqVttur Baid. in L uit jf. de Inftit^ a6l, ) 
dominus, Facithlc pro fcntcntia , /. /. ^fin.fflqvodjujfu.h 
ff . C. de admin. tutor. /, /, C. ^vand» exfaii^ tutor. /, y.ffl 
eod,jun6i. d^ /, /. %.fin. ff. qvod juff. Plu rcs pro hac fcntcn* 
tia Dd. adducit Joan 4 Sande,//^,^. tit, 7. def 1. ubi in finc ad- 
dit. In curia( Frifiorum fc.) judicatum cflci hcredcm pro«« 
curatoris propterea non redt^ conveniriexco> quoda de- 
fundo procuratorio nomine geftum e(l. Et gencraliter 
(cxihitCzx^z^Jurufpr.forenf.p, /. conft,i2,defi4.n.s* non va* 
lere executioncm in bona illiui , cujus nomine contra^ftum 
non c(l. Sed quae hadenus dida funt , regulamdemon<' 
Arant , qusc fcmpcr pracfupponit procuratorem verum {yid. 

fin.ff. (f^odjuff. Jprocuratorionomincybonafide fub- 
ftituisfc , & tcrminos mandati non cxccflifre, arg. /. 4^. §./ ff. 
de admin. peric, tut. i»S'§' i' if- ^-S-ff» ^ iriftit. 4<9f* vuk 
Bened. CarpzoT>. Lib. ^.KeJp^So-n. //. feqq. Unde fua fpoit- 
te fiuit,n proprio nomine procuratorem dederit , fprunu 
defuoobligari ,perea>qux fupradida funt. Quodetiam 
dicendumcfl, fi ipfe exprefsd fidem fuam interpofuerit) & 
pro domino fcfeobhgaverit , arg. /♦ 6-;.ff. de procur. i.j. §. 2, 
f. deadminiftr.rer.adciw. pertin. /. //. C. de admin.tutor^ 
Idque fadum cire exiflimant, fi procurator fuorum hcre- 
dum feceritmentioncm 7 pcreaquac tradit Bcrlich.^^r/»/. 
dectfi^. «./.^^* </^f///j.Nicol.Everh.junior W. 2, Confii. 6^ n, 
3S' Hartm. Piftor. 0bf20. Ben. Carp2. {.4. Rcff.So,n.4.v\6.XX\. 
G^\\,2.0bf 2y.n^ 24 C^x^i.Jurisp forenf part,2.Conft.r^^ def4. 
n^6.infin. Itcm fi de fuoaliquid fubfiituto folverit , illudra- 
pcterencquit ; licct \ cauiac domino^Qui fon^ folvendo non 
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eft, id recuperarc non pofTic* Sibi enim imputeCiqvod officii 
tcrminot egreifas de Aio pro dominq folvic^ad q vod non ce» 
nebatur. L6.mfinJ,44 ff.de Co»d,indek,Cuf4cji^ Psfim. Lj^e^ 
^nfndlsi^f^d, §. 

Procuratorin remalicnam,qui ilium fubdituic» pro- 
pter hanc fubflituttonem etiam obligatur caufae Hve adio* 
ais tiommo Jj.%^.ff.,hiAndJ,2g^ff,deNeg.gep. in qvantum vc- 
r6,& adqvidipfe domino obligctaride eo non conveniunt 
Dodores.KArtm.Harmanni/i/ <f.f^/y.*ii^w.^,rcribic :Procu- 
ratorem rjopericiilo fubflicuere» 6l dc omni eo teneri,qvod 
i fubdituto vel ncgligitur vel malc gzmuT.per l,^.C, de pr§* 
cMr.(f cj.eod.h 6to. Qaod ipfum etiam probat Ancon« Me* 
ttXi6zJ.$^controv.€.i6,perJ^ts. CdeproCHr^ZtiX i c h. pArt.i dee* 
i74.num.26^(f ftqq^ ubihoc adcd verumcflTc exilUmatyUC 
ipfe fubflicuens nec adionibus(ibicontra rubnitutumcom- 
pctentibus cedendo iibcTCtuT.^nton.F46er^ddJ 8- in /m. Sa* 
licctui Ad/J.C deprocur. num, y, diftinguit : an fubftituerit 
proprionominepoftlitcm contcftatam j anvi potcftacii i 
domino conccffac j &hoc in cafu an dominus certam pcrfb- 
nam fubfticuendam nominavcrit,anver6 non. Nos,falvoa- 
liorum judicio, diftingucndum cfle cxiftimamus, an procu- 
rator fubftituens in ipfa fubftitutione & fubftituti elcAionc 
dolum vel culpam aliqvam admiferit , an vero omni culpsL» 
careat. Priori in cafu veram eftc putamus Bcrlichii AAnton^ 
Fabrifententiam,quod nempeipfe tcncaturdeoroni fubfti- 
tutifa<£to,itaut ncca(Jlione$cedendo libercturj qvia con- 
vcnitur ob propriam culpam,qul ipfe , minus idoncum cli- 
gcndo,occafioncmdeditmaIc fubftituti adminiftrationi &: 
damnoabipfodato. Qoiautem occafionem pracftat,dam- 
numfeciftcvidetur./^e?.§.^.#:4y£. jqVif. Hinc&dominus, 
qviin eligendis famulisncpligcns fuir, tcreturdedamnoi 
faoiulo ia commiffb negotiodato.rfr^./.^7,§,//u/./,Nam do- 
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nosadfuum minifterium bonoscligcrc oportcr,& cxplora- 
re cuju<» fidei & cujus innocccix fint-/.7.§.-^ fflNaut caup.ftd" 
h^uij ^$,pr, ff.de publican^ alioquin mala famuiorum clcdio 
propriac cjus culpae zdkvihMnv.cieiMyfid. JobMermMamm.de 
ferVu.perfonal^ /, 2. c.t^. 1$. Berlicb.part.4. concl^24..n.io2,(f 
fe^,CarpzpArt.4.Jurispforenfcon[i. 17. defin. tj, (f 14» Facit 
pronoftra rcnccntia/.2/,§/» ff^.deNeg.gtfiJ^.infinff.fimenf 
fiUf.mod. Atq^ cie hoc cafu ctiam Mcrcnda & A^iton. Fabcr 
loqvi vidcntur: qvi pro rationc dccidendi hocunicum affe- 
ront^qvia procurator tcnctur de omni c\i\pz.i.ijJ.2i.CMand. 
£rgo ipfi culpam prapfupponunt. Poftcriori in cafu^fi fubfti- 
ruenti nulla imputari poftirculpajpfc qvidcm ctiam obligS' 
tur/ednon propter fubftitutioncm, qvam licitd, vel cxdo- 
mini volunratcyvcl ex Icgis conceftioncfecit j necproprer 
culpam, qua ipfe carct ^ verum tantum eam ob caufam, quia 
ipfe fubftituens ratione damni i fubftiruto daci habet a<flio« 
ncm conrra fubfticurum./. ,f. §.i. iifi : tenetur autem ^(^ia fc^ 
ffimandalfit alicuigerenda negotia ejus ^ quiipfe fibimanda' 
verMt ) quia agerepoteR.ff^ {.MandatU^ zS-ff. de N. G. proin' 
deillis ccdcndoliberabicur. Quodcunque cnim quis te- 
netureamrantumobcaufam, quia habet adlionem, deie' 
gatiof. a(flionisiftius ccftio haberur projufta pryftationCf. 
A//. infin, ff.de pecul, /. t6, §, fin, /. 20. §, /7. ff.de hered.pet. 
Ethocverum efteputamus» five procurator rubftitueritcx 
concenTionedominijfive exlcgisdirpofitione, Hujusenim 
hicead^,quzilliuseftvisacpotefta$« Echoc mudopro- 
curatorin rem alienam conftitutusdomino ratione fubfti- 
tutionisi fc fadae obligatur. Procurator aurem in renu 
fuamdatusycum omncquidquidadionibus ce(Tis exa(flum 
fueritfibi rctincat, nccquidqvamcedenti rcfticucrc tenea* 
tur i i,4. 1.9^ de procur, /, ji,pr, ff, de a£l^ empt. adeo ut fi 
emolumenturolicisrcrpiciasyipfeproa^ionis domino ha- 
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bcatur : Petr, GHdeltn, de jur, not>tfif, Itb. 4, cap. 4. pAg. i^j^ 
idcmcciamlibcramfubftitucndihabct poicftaicm, nccco 
fiominc ad quidquam domino feu ccdenci cft obligatiu, /ib, 
jr;. C. de donat^ /. de procur, in Sto^ 

§♦ 4- 

Caufac a^ionis dominus, quatcnuj proptcr fa^umj 
fubrtituti dire<fla mandati adionc cum fubftitucntc cxpcriri 
ponTit pneccdcnti traditumcft, Contra ipfum fubftito- 
tum vcro ftrid^a juris rationcdoniino nrgotii f. litis nullsL* 
compctit adio j quia pcr libcram pcrfonam altcri obl*gatio 
non adquiritur. i.jS- §. ij ffde l^. 0. §. 4. (f §. // /. de /»///. 
Jtipul, vid. tn. Qix^ZQV.Juttfpr.forenf. part, >. conft, ig. def, 
20. ^zQh. add DonclI.cnucU lib.tz. cap. /7. Fabcf, ad. K 
tS.%.2S.ff'deA6i.empt.l,6S*f,deprocurJ.ji, f. de Neg gefi. 
ubi tradunt varias hujus regulac cxccptiones j quarum ulii- 
fna haud cft , fiprocuratorcxrc & nomine domini contra* 
hat^ tunc enim utilis i lcgc domino datur adio adverfus 
cum ,qui cum cjus procuratorc contraxit. Et hoc noiij 
tantumin procurarore Judiciali obtinet j i^CSJ* ^?» infin^ 
/. -?«f«jf. deprocur, fcd etiam in Extrajudiciali. /. §, ^s-f- dt 
aB. empt.Oidend. cl. 4,a6i. /. Quia itaqueprocurator fub- 
ftituens>nomineprocuratorio, ac ficprincipaliter & quoad 
cfFciitum cx re&nomine dominrcontrahitcam fubftitotey 
rcdl^ quoque inde concluditur , Domino advcrfus fubftitu- 
tum utilcm mandati adioncm dircdam compcicrc. Si- 
cutautcm cxcontratJlu procuratoris, ex rc & dOTTiini no- 
ininecclcbrato,domino utilis drrcda , ira etiam hocipfb 
in cafu illi , qbi cum procuratore di<f^o modo contraxit,utl- 
lis contraria cOnccditur mandati a<5b*o advcrfus dominuirLi 
procuratoris.///» §. zs.fif de aB. empt. Qiiandoenim fub- 
ftitutus cum procuratore mandatum flibftitutionis recipien- 
docontrahitjfciens cutn talcmcftic^ &cz ofticio negotia^ 
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dominigercre, procuratorem quidem tanquam perfonam 
cxofficio contrahcncem , dominum ver6 omnind quoad 
effe^flumfolutionis rerpicit^cjusque* ceu commodumfcn- 
ticntis ex illo contradu , /. i,jf,de inftit^ a6i, fidem prxcipud 
requitur,ac pcrconrcquens illumquoque obligatum habe- 
bit, drg. l,to, %.s*ff- ^Md, /. ii.pr.ff.de Neg. gcft. arg, i. 2^.ff, 
deK, c, §.yf«. /. ^jtodcum co y))/ in a/tcn. potcfl. Cujac, in^ 
paratit. C,deinftit, a6i. Hinc fi procurator inftitorcm prx- 
porucrityC cfl fpccies fubditucionis ) a^io indicoria ctiatnL* 
advcrfus ipfuci dominum datur ,ac fi ipfe prxpofuerit. /. f. 
%.fin.ff»de inftit. a£i. Itcm fi quis juffu Procuratoris cunu 
icrvo concraxcrit, adlioquodjufiu adverfus dominum pro- 
curatoris datur./. t. §Jfn ff^uodjufftt^ Uhdeetiam cft,qvd^ 
rcgularitcradio judicati ucilisin ipium Ijtisdominumcom- 
pctsLt. i. 4.pr, (f§.ft^^.ff. de re judic. Vidcturcnim intcr 
licigantcs adum , ut in dominum, cujus omnc commodum 
e(l & incommodum, dctur judicati adio. CAjpar,Ztcgicr» 
€omm. concluf. ad aur»frax, Nico/, Caivoi, pr/i. de inftant, 
ingcnere^num, s^, 

C A P u T VI, 

DE CONTRARIIS. 

COntrariavelipramrubftitutionemab initio impcdiunf, 
vel fadam rcfolvunt. Illa ex prioribus cognofci ponunt^ 
dehisce inhoccapitefcdad iinem properantcs brevitera- 
gemus. Modi autcm , quibus fubQituti efrc definunt,& il- 
lorumofficium (initur, praecipui funt Mors& Contraria^ 
Voluntas« Cum autem hic trcs perfonx incervcniant , do- 
Oiinus caufs five adionis; procuratorprimus j&rubAitucgsj 
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de fingalis reparacim » Sc quidem prim6 de domini 
fnorte agcndum erit« Dominus negotiorum Hve adioniSf 
fireadhuc integra moriatur,^ fubflicuentis > &rubHituti 
ofBciumregularicerrolvitur, ita ut nec iili mandatum im« 
plere teneantur,nec fi impleverint, heredes domini obliga- 
tos habeant. §. io,L f^andJ. 26. p^^jfJ' 'J. C. eod, L fin.ff, 
defolut. Si ver6 moriente domino res non fit integra , fed 
fubftifuti procuratoris interfit, mandatum negotiumpcr- 
fici , oflficium ipfius non finitur. H. ZoefiM in D. tit. i<Mnnd, 
». 24, Bocer, f/. 2. Difp, 6, tb, 7^, ///. C.ptr d, L ts» C, Msnd. (f 
%.io. /. eod, Hinc fi vel fubfiituens vel fiibditutus litcnru 
contefiatusfit,aut dominusadionis pro fiio procuratorc* 
confentiente cautionem przftiterit,licetpoftealitenecduni 
contcftafamoriatur dominus ,rubftitutus tamen officiam-i 
fuumlicitd continuare potcfl,im6 tenetur. Lt$,pr,ff 1.2$. 
C deprocur. l, 2S»ff. d. Rejud. Bocer. d. dijp. tb. 7sMt D Bemb, 
U^urmjer^ tit,$, Obferv. //. n. /. ff* 2. fJMynf.cent. 2. obftrVtS^^ 
nec novomdiget heredum mvci^^iQ.argJ.ty.%,i ffdepfo^ 
cur. Hartm.Hartm,//>.7.0^2.». j. qui tamen praeccd. num* 
4. hoc ipfoin cafu citationem heredumad realTumendum^ 
procefium neccfTariam efTe rcribir,^/r /. /. C^fi pendent.ap' 
pell. Idem quoque traditZafius 4^/. 2s*n^ 6ff, de re judic.per 
d.i. t^tfipend. appell. ex qua tamen hoc ipfijm minimcpro- 
batur« Non enim loquitur de cafii quo per procuratorem 
judicium coeptum eft , nec ullam reanumendx litis mentio- 
nem facit. EtncceiruasprocclTum reafiumendi nonex ju- 
reCiviU, redcxconfvetudincoriginem trahit, CarpuUb^. 
ttt. 2. Refp^ 24. nunt^y & moribus rcccpta eft : Umm.^//^/. 
adpreceff ^jb.^.n.^s.ibi : injurctamen fiindamentum babert^ 
non videtttr. quamvis Gailii judicio non fine Rcipublics 
damno. /. Obf.ip, n. 7. Jurc Civili nec mandatum, ncc in- 
ftantia hoc in cafu pcr mortem domini finitur^ nullumque 
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dubium e(l, procuratorcm fme novo hcredum mandaio aut 
licis reairufnptione in caufa procedere & litem finire pofTo. 
4* /. '^itC de^rocur, Exiflimanc quidem nonnuUi , /. 2^, ni« 
hil facere pro noftra fcntentiai vel quia in d. L arbitriunLi 
(vrocuratoris non videturexclurum>an velitin judicioma* 
nerevelnon^ velquodd. l«z;. hodie videatur correda per 
CUm, uit, deprocurat, vel quod novum heredum confenfuni 
iion exdudac , fcd przfupponat. £nimver6 procuratorem 
renonamplius integra regulariter etiampofl mortemdo« 
mini mandato fufcepto renunciare non poffe, antea proba* 
vimusexl. tf. pr.ff.deprocur» Ad fecundumrerpondemus, 
^eneri per fpeciem derogari ^ fed regulam generalem per 
exceptionem fpecialem nonabrogari. De Jure Canonico 
morceRedoris Ecclefiz hnitur mandatum procuratoris pro 
EccieOa conftituti. d^ Clem, ult, Kittersb. d. differJur,Civ.(f 
Canon.iih.S' cap^ 12. kosbacb. de dtffer, Civ. Canon, liB^S, 
iit, 6, n,4, Verum omnium procuratorum mandatum poft 
iiteniiconteftatam mortc mandantisfiniri,neque in d^Clem* 
neque in alto )uris Canonici loco conftitutum reperitur. 
Corrcdoriz autem confticutiones ftrid^ funt accipiendar» 
nccultracarum, dcquoloquuntur,extendendac. Tujcb.lit» 
C.fo»f/. /^y/./i./.Tcriium ,nimirumin d.I.ij. pracfupponi 
novumhercdum mandatum ^adc6 ut finonaccedar^omne 
quod poft obitum domini adum eft , inutilc efficiatur j non 
tantumpoftulatum, fcd verbis & menti Juftiniani contra* 
riuro eft j ut pote qui in d. I. ij. non fefe fundat tn novo hc* 
rcdum mandato, fedinco ,qvud ipfc procurator fadusfit 
licis dominus, & in I. if . ff. de procur. JCtus Ulpian. illiui 
decifionis caufam rcddit, quiadominus ante roortempro 
fciente procur^torc cautioncm praeftitit , & fic rct iniegra_* 
eflcdcfiit. Vid. Mynf 2. Obferlo. S4, Umm. dtjput, adpro- 
(eff.j,tbes.7,num,4SMh\ addunf,hodic,cum ciusmodi cautio 
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)amindeabinitio mandacopr»curacorio inferatur^manda" 
tum procuratorium morte domini eciam antelitem conte' 
ftaum non finiri. DifT. Dn. Carpz. lib.i, Refp, n.ft. it.ihi:4ide^ 
mt nec defun^iprocurAt^r ultcrtus litts domintu babeMtur L /^» , 
/. zj ff-de Re Judic. tttpropterea nol>o ac JpeciAli msndato omni» 
mopusfit^ Moribus tamen noflris heredcs domini in judi^ 
ciuniadprocefTum reafTumendum cicari folent. X2i<do 
Ahno If (^6. §. Da in «nrr Sac^. Bened, Carpzjtb.j, Re^,24. 
Nlacch. Beriich.^4r/. /. eoncl. zy, Umm, d. /. ut nimirumcon* 
ftet, an velintlicemcontinuare, an vero cederei ucpotelt- 
lisfacie per mucacionem perfonz non mediocricer immu« 
taca 9 verba funt Zicgleri in Commt eoncLad attr.prax, NicoL 
'Caltfoi.prdludt de inftantia tngeneren^ 26* 

§• h 

Morteprocuratoris fubflituenris, fubfticuti oflBcium^ 
flniri. gencraliter & indindd ncgat Joan Papon, Ub, 6. tii,4^ 
srreft. /j.ubi eciam ita in arrefVo Parinenfi judicatum effe re^ 
fert. Nec moribus noflris realTumpcionem iitis efTe necefTa- 
^riam , tradit Ben. Carpz. lib.j. Reff, 24, n,}6. Seraphinus 01i« 
var. Razzalius/4r/. /« decif^ ipj, dimnguit> an morcuus fubfti- 
tueritexpocedate lcgibusconccnfa, an veroex dominiper* 
inifTione, Priori in cafu, re adhuc integr3i,cxcingui: rc# 
ver6 non incegr^, ut & in poflcriori cafu durare mandatum* 
ibidem docct. Qiiam fententiam etiam pod multos alios 
probat. Macch. Bcrlich./>4r/././/>f^^7^. u.io,(f n, 

Subftituti morte , fi i$ integro negotio decefferit, fini- 
turejut officiura*/..?7.5.^/rA/4W,adc6 utfi herede» man- 
datumexecutifuerint, obid tamen non habeant mandati 
a<5tioncm. ^.§.i, nifi cx errore hoc fecerint, Lsy.ff.CMand. 
Vinn. ad §. 10 J. eod. fecus^fi res ante ejus mortem incegra^ 
' cffc deficru, i.^^^.^.fJeiiisqvinotjnfam.hiLQho^fadirefen&^ 

9%tit^d9 
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ir. //>. deprocur, n.H. qvcm fcqvitur Dn.H. Hahnw» d^n\ 
ubi hoctamcn linftitat hifccverbis: Namcum hodicrni & 
illi procuratorcs qui judicio Camcrali& Principum Dica» 
ftcriis habcntur, calJcantartcm & fcicntiam in fingulister« 
minis, fingula qvaiJamdodc&ncrvorcproponcndi,quam-i 
privati ignorani , proptcr clciilam pcrfonat induftriam& 
Cngularcm qualitatcm, quacin hcrcdc non cft, cjusmodi 
procuratorts morte & ipfa obligatio fimul commoritun 
Quac ultima tamen vcrba tftfam ohrtgati^nem sofnmori: necet* 
farid rcftingucnda ftjntadobligationcm ncgotiiperficicnd^ 
Ingcncrc enim obligatio mcrtc contrahentium non fini- 
tur,rcdobligatio & cxindc defccndcnsaftio ctiamin cod- 
tradibus,qui mort c cxtinguuntur ad hcrcdcs transmittitoi*, 
i ss^ffpf^o/oc^uo^ in rpccicqvoquc dcadlione mandalidi-' 
cicur,/»/. 26. prj, s8.fr. CMandat^ 

§♦ f. 

Vcniamus ad contrahentium voluntatcm , qvat vd ab 
faitio dcc!aratur,fi videlicer procurator ad ccrtum tcmpus 
fubftifuatur,vel exnegotio finito coMighur, F/d, Bocer.c/aJ^ 
j, dtjp, 6.tbes.j8.(f fcqq. Omnes ficx poft fado confcntiant 
in mandari foIutioncm,qvin illud finiatur&fubftiturgs pro- 
curator eftcdcfinat, nutlum cft dubium,§,«//»/. ^tB.modis 
/^ii'.f?^//^.modopoftIitcm i fubftitutoconteftatam adverfa- 
rius non contradicat. c.ij^X.d.procurJ^sprjf.eod.drgJ.j.^jr, 
ff, depecul.juncl, /./. C.de 0. A. Mynf cent.j. obfertj.^^Ji.^, 
BAcbo^r^.ad.Treutl^voi i.dtJp.lXjb^io Itt.C. Solus vcr6 ncgotii 
vcl adionis dominp contraria voJuntate madatum jure non 
revocat,nifi resadhuc fit inregra,vel tufta probctur rcvoca- 
tionis czu{zy%.g.J.hiandat.l.i2 , § pcn.ff.eod /. i6,(f H.fiqqjfdty 
procur./,2i.C.eo<J.Q2pd^ fubftiiutum diftirgucndum,an fi»b- 
ftituerit ex domrni conccffione,an ex potcftate legis, Jllo ca- 
fu,licct rcf adhuc fit intcgrajfubftitutionem tamcn revocarc 

nequit/ 
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' XitQ^AXttC S.de procmr.w dto.Honor.compen. /Mr.Canon.ItL/.tit.js.n.sj, 
nifihrcipfa revocandi poteftasipfi rpecialiterddominofueritcon- 
ce((3Ld.c.s. Caniftml i.Decretal. m.i^.»..2,quodhodic communiteiL» 
Heri folct , addita mandato procuratorid tali claufula : ^mn obet 

mcbt 2llTffc*5lnTOaiD an fcinc ilatt ffijfn / ui]D fubftituiren/aiic^licn 
©cwaltfa offcc^ if)mc bclicbct/ micDcc on (?cf^ jnncf^mcn iinD fclbcr 
ju l)anD!cn2c. 'iSJfjrtcmb- SanDr. fart.t.tit.ie.pag. ss. infin. Pofte- 

riori cafu fi ex pocoftate legis fubflicuerit , re adhuc integra, revocare 
poteft fubftitutionem , quod ctiam fieri cenfctur , fi alium fubftituc- 
rit, ^r^^. /. f .fin.ff.de procttr. c.pen,X.eod. Catterum renoninte- 
gra,nec hoc ncc illo cafu,revocatio fine jufta caufa admittitur , peo 
jura fupra de domino ndduda, Honor. d. l.t.jg.n. etiamfi dominus 
potcdatem revocandi concefierit ar^. i 21, C.d.procMr.i 17, ^ fetjef.ff 
eod, Tandemetiam folvitur fubftitutio contraria fubftituti volun- 
Cate, quz Renunciatiodicitur,& admittitur,fi res adhuc fit integra, 
/. //. /. d, ManddtM 22.f.fin,^ II. fe^f»ff. eod. Si ver6 res amplius in- 
tegra non fit, fubftitutus fine jufta & legitinia caufa & ejus cognitio- 
ne fubftitutioni renunciare nequit l.S.jf.ttlt.ef It-fe^^.f de procMr.d.L 
22.f.fin.(ill.feif<j.ff.Mand.d.f.ii.I.eod. cui fruftra objicitur/.;.C</. O. 

A. Undehodiein Camera , aliisquebcne conftitutis]udiciis,cuBi 
domini mandato ftatim cautionem infererc foleant, ne quidcm antc 
litem conteftatam , utpote renon amplius integra , mnndato procu- 
ratorio renunciare licet. ^Odtl. 1, obf.46, n. s, B ohf y^-n, 10, Mynf 
t. i4. Umm^ dtjp. $. ad proceff. th. 7. n. 44. 

%. 6. 

Quar ha^tenusdidafuntdemodisfubftltutionem dffiblvendi, 
ea intelligenda funt de procuratoribus in rem alienam. In procura- 
toribus autem in rem fuam, tam fubftituentibus quam fiibftitutis res 
aliter (efehabet. Hrcenim fubftitutio in rem fuam regulariter mUl- 
liusmortefinitur, fedadhacredestransmittitur : etinmh res adhucfit 
integra , /. j^.C. d. donat. nec re etiam integra revocari poteft. /. 2j.ff, 
de procMr, vid.etiaml.sj. ff,eod.mutuo tamen confcnfii partes refilire 
pofiimt etiam re non integra , modo illud , quo res intfgra cftedc- 
fiit, rurfus in contrariura agatur. ttr^. jr.fn. /. tfvih. modMf. 
toU» ^ ibi Bach. & Ktnnitet.l. €f 2.C, Qmand, Itc. 
ab empt. difced. 
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